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Tacy on behalf of Chief, Broadcast Bureau, Federal Communications Commission. 
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[Page 2 omitted] 


Findings of Fact 


The Communities Involved 


Port Arthur 


7. Port Arthur, with a population of 66,676 persons by the 1960 
census, is in its own urbanized area which has a population of 116,365. 
It is located in Jefferson County which has a population of 245,659. 


8. Port Arthur is situated on the west shore of Sabine Lake at 
the head of the Port Arthur ship canal. Oil refining and chemical produc- 
tion are its basic industries. It has its own city government with a mayor, 
commission and city manager. The Port Arthur News is a daily and Sunday 
journal and he elty alee has an art aaiiery, & publie library and part 
Arthur College. There are two standard broadcast stations, two FM stations 
and one television station assigned to the city. 
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Beaumont 


9, Although neither of these applicants is applying for facili=- 
tios in Beauaont, the geographical location of that city makes facts con- 
cerning it germane. Beaumont is the largest city in the Beaumont—Port Arthur 
Metropolitan Area and also in the Beaumont Urbanized Area. The city has a 
population of 119,175 persons and is the county seat of Jefferson County. 
Four AM stations, two FM stations and two television stations ara assigned 
to Beaumont. Access to Orange County -= and thus to Vidor — is provided by 
a four-lane highway which leads into U. S. Highway 90. 

avmont—Po Met: tan Are . 

40. According to the 1960.census the Beaumont~Port Arthur Standard 
Metropolitan Statistical Area includes all of Jefferson and Orange Counties. 
Port Arthur and Beaumont are both situated in Jefferson county whereas Vidor 
4s in Orange County. Jefferson 4s listed as the eighth county in Texas for 

} population density. The general area is sometimes referred to as the Golden 
Triangle, the three points of which are the cities of Beaumont, Port Arthur 
and Orange. It is principally distinguished by its oil and gas production, 
oil refineries and chemical industries. | 


The Community of Vidor 


41. Vidor 18 located in Orange County (pop. 60,357) and has been 
incorporated since the taking of the 1960 census. Accordingly it was not 
as a separate city but the estimated 1960 population 
is 8,000 persons. It is part of no urbanized area. Vidor is situated 
about 2.5 miles northeast of Beaumont which is in Jefferson County across 
the Neches River. : | 


42. Vidor commenced as a lumber camp in 1913 but now has its own 
mayor—council form of government. The weekly Vidor Vidorian and the Vidor 
Shopper are published there but the city has no broadcast stations of any 
sort assigned to it. Most of the estimated 400 businesses in the Vidor area 
are of a retail or service nature but there are some small industries. of 
the 2,380 workers in the Vidor area, 325 work there, 1,150 work in Beaumont 
and 365 work in the Beaumont vicinity. The evidence shows that \there has 
been an appreciable expansion of population and business in Vidor and its 


surrounding trade area within recent years. | 
| 


| 
2/7 The 1960 census showed Vidor as an unincorporated community of 4,938. 


[Pages 5-8 omitted] 
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Coveraze of the Beaumont—Port Arthur= 
Vider Area by the Two Proposals 


29. KWEN proposes a transmitter site near the center of Port 
Arthur while that of Woodland is on the eastern edge of the city of Vidor, 
approximately 14 miles north of the Port Arthur site. Within the normally 
protected contours of the two proposals there is a common area of 4,736 
square miles conteining a population of approximately 347,000 persons.2/ 
These population figures represent more than 90 percent of the total popu- 
lation within either of the proposed normally protected contours and most 
of the persons to be served reside in the Beaumont or Port Arthur urbanized 
areas or the city of Orange where signals of at least 2.0 mvy/m would be pro— 
vided by either station. 


30. KWEN would provide a signal of at least 5 mv/m to all of 
the city of Vidor; likewise, the Woodland proposal would include all of 
the city of Port Arthur within its 5 mv/m contour. With respect to the 
nearby city of Beaumont the two proposals would furnish service as follows: 


Contour Woodland 


10 uv/m 70% 
5 mv/m 952 
2 nv/n 100% 


*The percentages relate to the 
amount of city area within the 
contours. 


31. Coverage of the Port Arthur and Beaumont urbanized areas by 
the two proposals is shown in the following tables: 


Port Arthur Urbanized Area Beaumont Urbanized Area 
Contour KWEN Woodland Contour KWEN Woodland 


25 nv/n 10 mv/m ‘11% 10% 
10 mv/m 40% 5Suv/n 82% 95% 
5 uv/s 400% ; 2mv/m 100% 100% 


32, Either proposal would provide a signal of at least 2 mv/m 
to 95 percent of the Beaumont—Port Arthur Standard Metropolitan Statistical 
Brea (total population 306,016) which consists of Jefferson and Orange 
Counties. 


7] The figures in the record are said to be approximate because potential 
interference from the application of Higson-Frank Radio Enterprises (BP= 
43809; Docket No. 14357) was not taken into account. The Higson-Frank ap~ 
plication, however, was recently denied by the Review Board. 2 RR 2d 755, 
36 FCC 1391 (1964). Beit 
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ncées 


Philip J, Hennessey, Jr., Howard W, Schellenberg, Jr. and 
ip J, Hennessey, 111, on behalf of Woodland Broadcasting Company; = 


Eugene L, Burke and Ray R, Paul, on behalf of KWEN Broadcasting Company; 
and Joseph Stirmer and Vergil W. Tacy on behalf of Chief, Broa cast Bureau. 


DECISION AND REMAND 


By the Review Board: Berkemeyer and Slone. Board Member Pincock dissenting 
with a statement 


[Pages 2-9 omitted] 


22. Having!determined that both applicants meet the basic 
qualifications to be licensees, we turn to the 307(b) aspects of this 
proceeding. In its Policy Statement on Section 307(b) Considerations f 
Standard Broadcast Facilities Involving Suburban Communities, supra, the 
Commission promulgated a new policy to assist in the allocation of stand- 
ard broadcast stations in suburban communities. This new policy is by 


its terms to be applied to all pending applications. See Naugatuck Valley 
Service, Inc. (WOWW), FCC 66R-26, released January 24, 1966. 


23. The test stated by the Commission is "whether the applica 
proposed 5 mv/m contour would penetrate the geographic boundaries of any 
community with a population of over 50,000 persons and having at least 
twice the population of the applicant's specified community." Such cir- 
cumstances, the Commission stated, will raise a presumption that "the 
applicant realistically proposes to serve that larger community rather than 
his specified community". If that presumption applies and is not rebutted 
by the applicant, the applicant's proposal will be required to meet the 
technical provisions of the Commission's Rules for stations assigned to the 
larger community. Failure to meet such technical standards will require 
denial of the application. 


24. Although the 5 mv/m contour of KWEN's proposal for ' 
Port Arthur covers 80% of the city of Beaumont, KWEN's proposal does not 
fall within the standard set forth by the Commission since the population 
of Beaumont, 119, 175 persons, is not twice that of Port Arthur, which 
has a population of 66,676 persons. Therefore, no presumption applies to 


007 


- ll - 


KWEN's proposal. However, Woodland's proposal does come within the 
standard set out by the Commission. Woodland's proposed 5 mv/m contour 
encompasses 95% of Beaumont, which is more than twice as large as Vidor, 
which had a population of 4,938 persons in 1960, and an estimated popula- 
tion of 8,000 persons in 1963. Thus, Woodland's proposal is! presumptively 
for Beaumont rather than Vidor. Although programming evidence was adduced 
under the standard comparative issue, it would not be appropriate to 
attempt to resolve the 307(b) issue without requiring Woodland to address 
itsel£ at an evidentiary hearing to the specific considerations set forth 
by the Commission in paragraph 10 of its Policy Statement. 11/ Finally, 
we note that in the event the Examiner determines that the Section 307(b) 
issue is not dispositive of this proceeding, a reevaluation of the appli- 
cants in light of this Decision and the Commission's Policy Statement 


on Comparative Broadcast Hearings, supra, should be made. | 


| 
ACCORDINGLY, IT IS ORDERED, This 30th day of March, 1966, 
That, on the Board's own motion, this proceeding IS REMANDED to the 
Hearing Examiner for further hearing and for preparation of la Supplemental 
Initial Decision consistent with this opinion, and | 


IT IS FURTHER ORDERED, That the issues in this proceeding 
ARE HEREBY ENLARGED as foilvuws: 


(a) To determine whether the proposal of 
Woodland Broadcasting Company will 
realistically provide a loca’ transmission 
tac1li1ey fer its specified station location 
or tor another larger community, in light 
of all the relevant evidence, including, 
but, not necessarily limited to, the showing 
with respect to: 


(1) The extent to which the specified 
station location has been ascertained 
by the applicant to have separate - 
and distinct programming needs; 


| 
| 
(2) The extent to which the needs of the 

specified station location are being met by 

existing standard broadcast stations; | 

| 

11/ At oral argument, counsel for Woodland ‘contended that the new policy 
does not apply here, but suggested that, if it does, Woodland be treated 
as a Beaumont applicant and allowed to amend to meet the technical re- 
quirements for Beaumont. We find no merit in the contention that the new 
policy does not apply, and, in view of our action remanding this case to 
the Examiner, an amendment to Woodland's application should be submitted 
to the Examiner, accompanied by a showing of "good cause" in compliance 
with Section 1.522 of the Rules. 


=jwie 


' The extent to which the applicaat's 

| program proposal will meet the specific, 

| unsatisfied programming needs of its 
specified station location; and 


The extent to which the projected sources 
| of the applicant's advertising revenues 
within its specified station location are 
adequate to support its proposal, as compared 
| with its projected sources from all other 
areas. 
To determine, in the event that it is concluded 
pursuant to the foregoing issue (a) that the 
proposal of Woodland Broadcasting Company will 
not ‘realistically provide a local transmission 
service for its specified station location, 
whether such proposal meets all of the technical 
provisions of the Rules, including Sections 
73.30, 73.31 and 73.188(b)(1) and (2), for standard 
broadcast stations assigned to the most populous 
community for which it is determined that the pro- 
posal will realistically provide a local trans- 
_ mission service. 


Whevict 4 


Oy d J. SAA 
Tate r, Review Board N 
Federal Communications Commission * 


Attachment: 


Released: April 1, 1966 


* See attached Dissenting Statement of Board Member Pincock. 
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Before the | 
FEDERAL COMMUNICATIONS COMMISSION FCC 66-515 
Washington, De C. 20554 84093 


In re Applications of 
| 
DOCKET oe 


Felix Joynt and James Joynt d/b as 
File No. BP-13627 


KWEN BROADCASTING COMPANY 
Port Arthur, Texas 


DOCKET NO, 15203 
File Noe BPal5973 


WOODLAND BROADCASTING COMPANY 
Vidor, Texas 


Fa FP a a I I 


For Construction Permits 
MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioner Lee dissenting. 


2. ‘Woodland argues that the Review Board erred in remanding 
the proceeding to the Examiner for further hearing pursuant to the 


Commission's Pol: Statement on Section b) Considerations for 
Standard Broadcast Facilities Involving Suburban Communities. 1/ While 
Woodland concedes that its proposal for Vidor, Texas, would place a signal 


of 5 mv/m over approximately 95% of Beaumont, Texas, a city sutstantially 
more than twice the size of Vidor, it asserts that the special circum- 
stances of this case render the Policy Statement inapplicable to it. Thus, 
Woodland subaits that because it filed an application for Vidor in substie 
tutionDr a dismissed application for that commnity, and because it was 
required by Section 1.525(b)(4) and (6) of the Commission's Rules to 
specify “the same frequency in the same community, with substantially the 
same service area as had the dismissed applicant, it pursued the only 
course available to it if it wished to apply for Vidor. Woodland contends 
that in these special circumstances the rule must prevail over the 


Policy Statement. 


3. We agree that the question presented is a novel one, and 
although we believe that the Policy Statement has general applicability 


1] 2 FCC 2d 190, 6 RR 2d 1901 (1965)6 


010 


-Z2- 


for the reasons stated therein, we also believe that in the special 
circumstances here shown, Woodland should be afforded an opportunity 
te amend its engineering proposal if it should choose to do so, and 
££ technically feasible, so that the application will reflect fully 
the applicant's choice of technical facilities. Of course, Woodland 
would still have to specify Vider as its station location. The 
Examiner is instructed to gramt any properly filed petition to amend 
and to accept any such amendment to Woodland's proposal 
whitch may be proffered, if it etherwise accords with our Rules, and if 
S¢ 4s tendered within 60 days of the release date of this Order. 


&. ACCORDINGLY, IT IS ORDERED, This 4th day of June > 
1966, that the application for partial review, filed April 15, 1966, 
by Woodland Broadcasting Company IS GRANTED to the extent set forth 
herein, and in all cther respects IS DENIED. 


FEDERAL COMMUNICATTONS COMMISSION 
eae sale hee 

: Ben F. Waple 
Secretary 


Released: June 15, 1966 
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Appsarances 


Eugene L. ES e enc Rev R. Pevl on behalf of KEN 
ting Company; Howard J. Schellenberg, Jr. and 
. Fennessey. Gant on behalf of Woodland Broadcas ting 
end Joseph Stimer, Vergil W. Tacy and Leo I. Georze 
be che art of Chic, Saoeaease Bureau, Federal Commmnications 
CL SSLON. 


SUPPLE EMENTAL INITIAL DECISION OF 
BSARTEG EXANTIGR H. GIFrORD IRION 


[Pages 2-6 omitted] 


Coverare Characteristics of Woodlend's Provosal 


; 49, ‘The proposed transmitter site is located to the 
cast of Vidor and is in a direction opposite to Bearmont. 
Kovertheless all but 1.5 percent of Beaumont's population 
vesige. within the proposed Woodland 5 mv/m contour and that 
contour would exdrace all but 3.2 percent of the Beaumont area. 
No part of the Beermont central business ‘district lies within 
the proposed 25 mv/m contour, Nevertheless that contour penc= 
tretes tie eastern portion of Beaumont to.a distance of about 
one mile. 3 


20. At the hearing Woodland introduced its exhibit 25 
wnich, although rejected by the Examiner on objections from KWEN 


ond whe Broadeast Burecu, deserves some comment. This exhibit 
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sis 


consists of a study to show coverage of the proposed station 4 
Sts power were reduced to 250 watts rather than 1 kw as shown 
in the application. This study found that operating with 250 
watts, the Beaumont proposal would still encompass 70 percent 

of the Beavmont city area within the 5 mv/m contour. Furthermore, 
the overall coverege in other areas would be considerably reduced. 
The appsrent purpose of the exhibit was to show that reduction in 
power would not relieve Woodland from the presumption that it is 
in reality seeking a Beaumont station. It remains physically in 
the record for whatever action the reviewing authorities mey | deen 
fit to take. The offer of proof, however, would appear to absolve 
Yoodland from any adverse inferences which might be drawn SR its 


foilure to anend the application. 


Ss | 
21. Within the normally protected contours of the| two 

proposals in this proceeding there is a common area of 4,736] square 
miles containing a population of approximately 347,000 persons. 

The latter figure represents more than 90 percent of the total 
populetion within either the KWEN or the Woodland normally protected 
contours. KWEN would provide a signal of at least 5 mv/m to all of 
Vidor, and Woodlend would include all of Port Arthur within its 


5 mv/m contour. 


[Pages 9-17 omitted] 


41. Thelobstincte fact remains, however, that even 
shove; Uoodland woule nov sc0t the requirements of Section 
73.188(2) (1) rogerding coverage of the Beamiont business end 
iscustriel Gistrict, it vould “place a svostentiel signal over all 
o* Ecermont, Docs this meca thot poo Gespi te its showing 
unéer the other eviteris, must still be regarded as a ge facto 
Bowumont propose ei! iicDN and the Bureau ansuer that it must be so 


regarded. YWolle tho question is a difficult ono, eS Exeniner is 
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persuceed efter due reflection that such a conclusion would be 
toth unsound and harsh, In one sense the Policy Statement secks 
to discover a sudjective fact o thet is, the applicants +ruc 
attitude as to which community he inteads to serve.4/ One unusual 
factor is present in this case end it cannot te ignorsd, When 
Woodland filed its epplication, it did so at the express invira 
tion of the notice which was ordered by the Review Board, 
Woodland eat that time and ever since. could not have applied for 
Bsarmont or any place other than Vidor. Ey the requirements of 
the notice, it was obliged to specify approximately the sane 
facilities which its predecessor, the Vidor Broadcasting Company, 
had previcts. ly sought. Even at a later stage of the proceeding. 
when the Commission directed that Woodlend be permitted to! canenc 
its application, the Commission still insisted that Vidor be the 
snecified location of the station. Under these circumstances, 

it would te en unfeir inference to say that Woodland selected 
Vidor solely to goin a 307(>) advantage. Doubtless Woodland 
h-ped for that eadvantege but this is what any epplicant hopes for 
wnen it enters a contost in which 307(b) considerations axe 
likely to play an inportant part. 


sent observes, the comparison is between proposals 
Semen comzunities, 


[Pages 20-21 omitted] 
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Appearances 


Eugene’ L. Burke and Ray R. Paul on behalf of KWEN Broadcasting 
Company; Howard J. Schellenberg, Jr. and Philip J. Hennessey, III on 
behalf of Woodland Broadcasting Company; and Joseph Stirmer, Vergil W. 
Tacy and Leo I. George on behalf of the Chief, Broadcast Bureau, - Federal 
Communications Commission. : 


DECISION 
Adopted November 22, 1967; Released December 8, 1967 


By the Review Board: Berkemeyer, Pincock and Slone, 


1. This proceeding requires determination of two issues added 
by an order of remand pursuant to the Section 307(b). suburban community 
Policy Statement, 2 FCC 2d 190, 6 RR 2d 1901 (1965), reconsideration 
denied 2 FCC 2d 866, 6 RR 2d 1908 (1966). Remand Issue (a) inquires 
whether the application of Woodland Broadcasting Company (Woodland) for 
a@ construction permit for a new standard broadcast station (1510 kHz, 

1 kw, D, Class II) at Vidor, Texas "will realistically provide a local 
transmission facility for [Vidor] or for [the] larger community” of 
Beaumont, Texas,’ which has a population more than twice as great as that 
‘ o£ Vidor and greater than 50,000. A failure by Woodland to rebut the 
Policy Statement’ presumption, raised by Woodland's proposed 5 mv/m 
penetration of Beaumont, that the proposal is actually one for that 
larger city, would require denial of the Woodland application. —’ In the 


i/ The issues are set forth in full at paragraph 2 of the Supplemental 
Initial Decision. Remand Issue (b) provides for a showing, in the event 
Woodland's application is not shown to be realistically for a local Vidor 
transmission service, that the proposal would be in compliance with the 
technical criteria for a Beaumont station. However, no part of Beaumont's 
business district would receive a 25 mv/m signal from the proposed opera- 
tion; accordingly Woodland's application must be denied under Issue (b) 

if that issue is reached. 


oles 


event Issue (a) is resolved favorably to Woodland in that the Woodland 
propos2l is shown to be realistically for Vidor on the basis of the 
evidence edduced, a determination must then be made pursuant to Section 
307(b) whether Vidor's need for a service is greater than that of Port 
Arthur, Texas, where KWEN Broadcasting Company (KWEN) , whose qualifica- 
tions have otherwise already been ruled upon (see paragraph 2, infra) 
and to whom the suburban community presumption does not apply, seeks a 
construction permit for the same facilities. 


2. The KWEN application was originally designated for hearing 
in 1962 with two others. One of the two other applications was) shortly 
dismissed with prejudice for failure to prosecute. The other applicant, 
which sought to serve Vidor, withdrew its application, after hearing ona 
Section 307(b) issue, pursuant to Review Board approval after publication. 
The Woodland application for Vidor was filed in response to that publica- 
tion and hearing was held on various basic qualifications issues, a Sec- 
tion 307(b) issue, and a contingent comparative issue. A 1964 Initial 
Decision, holding Section 307(b) considerations inconclusive and proposing 
grant of the Woodland application under the pre-Comparative Policy State- 


ment (Policy Statement _on Comparative Broadcast Hearings, 1 FCC) 2d 393, 


5 RR 2d 1901, reconsideration denied 1 FCC 2d 918 (1965)) comparative 
criteria was before the Review Board on exceptions when the Commission 
released its Section 307(b) suburban community Policy Statement, supra. 
The Broadcast Bureau subsequently requested stay of the scheduled oral 
argument and remand as to the Vidor applicant pursuant to the Section 
307(b) Policy Statement, The Board remanded, but only after hearing 
argument and issuing a partial Decision reaffirming those portions 
of the Initial Decision which proposed favorable resolution of basic 
qualifications issues against both applicants. (FCC 66R-124, 3 FCC 2d 
186, 7 RR 2d 163, affirmed as modified FCC 66-515, 3 FCC 2d 958). 
Woodland appealed the remand order to the Commission, which affirmed the 
Board's determination that the Policy Statement issues applied to Wood- 
land's Vidor proposal; the Commission modified the Board order only to 
the extent that Woodland was given an opportunity to amend its engineer- 
ing proposal prior to the remand hearing, so long Phe Vidor remained its 
specified community. (FCC 66-515, 3 FCC 2d 958) 2/ Woodland ultimately 
declined to amend, and hearing was held on all elements of the suburban 
community issue. "In a Supplemental Initial Decision (FCC 67D-10) released 
February 27, 1967, Hearing Examiner H. Gifford Irion resolved the remand 
issues favorably to Woodland and once again proposed grant of its appli- 
cation, this time on standard Section 307(b) grounds. 


| 
2/ At oral argument before the Board, Woodland had requested that, if 
the Policy Statement were held applicable, it be treated as a Beaumont 
applicant and permitted to amend to comply with applicable technical 
criteria. Such an amendment, which the Board had held should be ruled 


on by the Examiner in the first instance, was, however, a by 
the above-noted Commission order. 
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3. The Examiner's resolution of the suburban community issue 
is opposed in all respects by the Broadcast Bureau in exceptions which 
would have the Board hold that Woodland has failed to rebut the dis- 
positive presumption that it proposes a Beaumont service. The Bureau 
would nevertheless have the Board grant Woodland's application, pursuant 
to the originally designated contingent comparative issue, despite the 
facts that (2) the remand order, which was specifically considered and 
affirmed by the Commission, does not permit waiver of the suburban 
community issue; (b) Woodland cannot be granted as a Beaumont proposal 
under Issue (b), andi there is neither provision nor ground for waiver of 
that issue; (c) the Examiner earlier held Section 307(b) community needs 
dispositive in any comparison of the applications; and (4) the original 
suggested resolution of the comparative aspect of the proceeding was based 
onan evaluation made prior to the comparative Policy Statement, supra, 
which now controls in all cases and which would significantly affect such 
original evaluation of the applicants herein,as the Board specifically 
noted in its remand order, supra. KWEN likewise excepts to the Examiner's 
favorable resolution of the suburban community issue, but, unlike the 
Bureau, would have the Board deny Woodland's application as contemplated 
by the issues. Woodland supports the Supplemental Initial Decision, 
excepting only to three evidentiary rulings of the Examiner. 


&. Oral argument was held before a panel of the Review Board 
on September 14, 1967. After review of the whole record in this pro- 
ceeding, the Board has concluded that the Examiner's Supplemental Initial 
Decision must be reversed, and the application of Woodland denied for 

blish, by a reasonably convincing showing, that its pro- 


‘aixeady been upheld by both the Examiner and the Board yf its earlier 
fcision in this proceeding, will accordingly be granted. fhe Examiner's 
findings of fact in |the Supplemental Initial Decision agM adopted as 
modified by this Decision and the attached Appendix. 


5, Remand Issue (a) requires determination whether Woodland's 
proposal will realistically serve Vidor "in light of all the relevant 
evidence, including, but not necessarily limited to" Woodland's showing 
of significant Vidor programming needs which are separate and distinct 
from those of Beaumont; which are to a significant degree unsatisfied by 
existing area stations; and which Woodland itself would satisfy in a 
significant manner By provision of a program service geared to their 
satisfaction. Also irequired, but not necessarily dispositive, as indi- 
cated in the Policy Statement, is a showing of "the extent to which the 
projected sources of the applicant's advertising revenues within its : 
specified station location are adequate to support-its proposal, as 
compared with its projected sources from all other areas." In considering 
the Supplemental Initial Decision and the exceptions thereto in the light 
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of these issues, the Board is faced with a rather unusual situation. 
The facts are not complex; they are, without significant exception, 
undisputed; and they are, as previously noted, accurately reflected 
in the Examiner's Supplemental Initial Decision. The inquiry posed by 
the issucs is similerly not complex. The essential problem on review 
thus appears to be the fact that Woodland, the Broadcast Bureau and the 
Examiner were, for different reasons, all reluctant to ad the; logical 
results flowing from the proof adduced under the issues.” Indeed, the 
Broadcast Bure2u, recognizing that application of the suburban community 
Policy Statement would require a denial of Woodland's application, ulti- 
mately suggests that the Board decline to apply it. Woodland essentially 
took the position that since its entry into this proceeding pursuant to 
Section 307(b) publication required that it specify Vidor as its 
principal community, and since the Commission declined to permit) an 
amendment specifying Beaumont, it would be inequitable to deny its appli- 
cation for failure to demonstrate that the proposal is for Vidor, And 
the Examiner, facing squarely both the requirements of the issues and 
the deficiencies of Woodland's record showing, recommended a grant under 
those issues through (a) application of additional legal presumptions, 
(b) factual assumptions and inferences entertained in the absence of 
contrary record evidence, (c) the alleged practical difficulty of making 
an adequate showing, and (d) as to one issue, by holding that the burden 
of proof was on the other parties rather than the applicant. The fore- 
going interpretations of law and fact create a number of apparent 
complexities in a case which otherwise poses rather straightforward 
legel and factual questions, and might therefore profitably be dealt 
with at the outset. 

6. First and most important it is clear that authority to 
review an Initial Decision does not encompass authority to disregard 
the very issues giving rise to a proceeding, as suggested by the Bureau. 
‘ae remand issues in this case were added by the Review Board as a 
matter of basic qualification, and the Commission has specifically 
endorsed that action. Up to the time the Bureau filed its exceptions 
and brief to the Supplemental Initial Decision, its consistent tecommenda- 
tion had been that the Woodland application be denied, since as |the 
Bureau acknowledged, the considerations advanced in support of ignoring 
the issues would not be germane to any resolution of those issu¢s. In 
support of its current position the Bureau urged two undisputed /facts: 
the overall coverage proposed by Woodland is very similar to that pro- 
posed by KNEN; and KWEN "escaped" designation of similar issues by 
virtue of the fact that it is more than half the size of Beaumont, which 
it would also penetrate with a 5 mv/m signal, As to the first of these 
facts, it may be observed that while true, it does not give a complete 
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or accurate picture of the respective coverage of the two come! 
However, the crucial answer to the Bureau's contention is that the cover- 
age similarities ere irrelevant to the issue in question, which is con- 
cerned only with the transmission aspects of Woodland's proposal. And 
as to KWEN's narrow “escape” from the Policy Statement presumption, it 
might be noted that quite aside from the fact that KWEN's standing under 
the Policy Statement is totally irrelevant to Woodland's, it was largely 
to avoid the very inequities inherent in any such uncertain, ad hoc NG 
application of the operative presumption that the Policy Statement was 
promulgated in the first instance. See Miners Broadcasting Service v. 
FCC, 121 U.S. App. D.C. 222, 349 F.2d 199, 5 RR 2d 2086 (1965). As 
previously noted, however, the Bureau's position, assuming the suburban 
community issues are applied, is unequivocally that since Woodland "has 
not rebutted the presumption that it is a Beaumont station, it cannot be 
granted as a Vidor proposal." That conclusion, in which the Board concurs 
for reasons discussed below, is dispositive of the Woodland application. | 
7. While Woodland (which also concedes the literal applicability 
of the Policy Statement) does not suggest that the first remand issue 
should be ignored, the net effect of its argument -- that because it was 
effectively "forced" to specify Vidor its application should not be denied 
as a Beaumont proposal -- is to request a waiver of that issue insofar as 
an adverse resolution would require denial of Woodland's application. 
Such a course of action is not only without legal warrant, as noted in 
‘ connection with the Bureau's request that this dispositive issue be over- 
looked, but also is without equitable appeal. While the Policy Statement 
issues do not provide for waiver, they do not on the other hand, as 
Woodland's argument suggests, place suburban applicants in any in- 
escapable dilemma. The presumption itself is rebuttable by means 
appropriate showing, and in the absence of such a showing, applicants 
are permitted under the second issue to establish their compliance with 
the coverage requirements of the city it has thus been shown they will 
ealistically serve. 


8. Thus, to the extent Woodland was actually caught in any 
dilemma by the manner of its entry into this proceeding, such dilemma 
could only be caused by the fact that while it entered the proceeding 
porstant to the fortuitous circumstances of a publication for Vidor 
apprtcants, it did so intending to serve Beaumont. The Conmission's 

- statement on affirmance of the Board's remand tnat any Woodland amendment 


Seo 
3/ Compare the showing in KWEN Exhibit R-2, page 10 with that in Woodland 
Exhibit R-20, page 3. 
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would have to be consistent with its continuing specification of Vidor 
imposed no new requirement: it merely recognized the existing fact that 
Woodland's application was necessarily limited by the circumstances under 
which it was filed; and the time was then long past when applications 

for Beaumont could be accepted in the proceeding. Accordingly, applica- 
tion of the Policy Statement has deprived Woodland of no rights originally 
accorded it: the Policy Statement only creates a situation in which it 
must be demonstrated rather than assumed that the applicant's proposal 

is realistically for Vidor. To such demonstration the manner of Woodland's 
filing is not germane. Insofar as that applicant's status was unusual, 
the Commission has already afforded it every opportunity, consistent with 
its prosecution of 2 realistic Vidor proposal, to obviate any problems 
caused by the manner of its entry into this proceeding, by permitting 
amendment of its engineering showing. At the present stage of the) pro- 
ceeding Woodland is substantively and procedurally on an equal footing 
with any other suburban applicant affected by the Policy Statement| 4/ and 
must be held to the same evidentiary requirements. 


| 

9, The Examiner, as previously noted, shares neither the 
Bureauts view that the issues can be avoided nor the applicant's view 
that the manner of its filing accords it a special status vis-a-vis 
those issues. However, his interpretation of the specific sub-issues 
and the evidence adduced pursuant thereto also require examination. 
First, pursuant to the sub-issue concerning Vidor's separate and distinct 
programming needs which demand significant special local interest program- 
ming, the Examiner concluded that Woodland had established such needs in 
three ways: by, in some cases, merely asserting the existence of |needs, 
such as discussion of "local problems" (unspecified) , "local news ," @ 
“Jocal religious outlet," and “entertainment,” which are assumed to be 
“so obvious as to require little comment;"' by inference from a city 
council resolution favoring establishment of a local outlet; and by 
virtue of the presumption favoring first local outlets. 


10. The finding of needs which are too "obvious" to merit 
discussion constitutes no more than an observation that because Vidor 
is physically separate from Beaumont it has, by definition, needs! which 
are separate from Beaumont's. Recognition of this universal fact! about 
suburban communities was of course one reason for adoption of the| Policy 
Statement issues; the Examiner thus does no more than state the problem 


4/ In this connection, it might be observed that the original Vidor 
applicant, whose procedural rights devolved upon Woodland, would 
presumably also have been forced to establish that its proposal was 
realistically for Vidor had it still been a party to this proceeding 
when the Policy Statement was adopted. 
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in his “conclusion” that Vidor must have needs of its own. See Goodman 
Broadcasting Co., FCC 67R-421, 10 FCC 2d 141. As to the city council 
resolution which constitutes the Examiner's second basis for a favorable 
conclusion concerning Vidor's needs, the most that can properly be 
inferred from this offering of opinion is the general proposition that 
2 locally licensed facility would be of some benefit because it would 
bring an additional service to the community." Boardman Broadcasting 
Company. Ine., FCC 67R-435, 10 FCC 2d . Thirdly, under this first 
Sub-issue the Examiner erred in relying on the tautological use of the 
presumption of need for a first local service as affirmative evidence 
under 2n overail issue intended to determine the very question whether 

a first local service is in fact proposed. Unless and until this overall 
question is answered in the affirmative by resolution of remand Issue (a) 
favorably to Woodland, that applicant can derive no benefit from the 
presumption favoring a first local Vidor outlet. 


11. The Examiner's resolutions of the second and third sub- 
issues, concerning existing program,service to Vidor and the programming 
proposal of Woodland, also involve several difficulties. In reaching a 
determination favorable to Woodland on the second sub-issue despite the 
virtual absence of evidence concerning existing services, the Examiner 
construes the Policy Statement's permissive language concerning adduction 
of evidence by "the parties" under this issue as excusing the applicant 
from its ultimate burden. Quite aside from the fact (noted by the Bureau) 
that such a placement of the burden is clearly erroneous and inconsistent 
with all existing Commission precedent, which specifically places the 
burden under all sub-parts of remand Issue (a) on the applicant to whose 
proposal the presumption applies (see e.g., Charles W. Jobbins, 2 FCC 2d 
197, 6 RR 2d 574 (1965); Monroeville Broadcasting Co., 2 FCC 2d 200, 

6 RR 2d 697 (1965); and Jupiter Associates, Inc., 2 FCC 2d 203, 6 RR 2d 
578 (1965)), the fact remains that under Issue (a)(3), the applicant must 
show that its programming will satisfy existing unmet needs. In other 
words, even if an overall affirmative showing of existing services were 
not required, an affimative showing of specific needed service which 

is not offered is required. = ; 


12. The Examiner further supports his conclusion under the 
existing services issue by reliance on what he viewed as complexities 
of proof, However, any such arguable difficulties of proof apparently 


— 
5/ It should be noted, however, that the Examiner misconceives the burden 
imposed by the remand issues to the extent that he apparently views them 
as specifying a rigid mathematical pattern of proof, rather than a total 
factual showing limited only in that it must encompass all the areas of 
proof specified in the remand order. See Boardman Broadcasting Company, 
Inc., supra. That the Commission's concern in the Policy Statement was 

to facilitate full exploration of all relevant concrete evidence rather 
than merely to enunciate a procedural formula to be satisfied through 
reliance on technical niceties and evidentiary presumptions is made clear 
both in the Policy Statement itself and in the Commission's order (2 FCC 
2d 866, supra}, denying reconsideration. : 
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were not viewed by the Commission as sufficiently important to justify 
ignoring the problems which led to formulation of the issues or to | 
their designation in this case. Finally, the Examiner attributed to| 
the Broadcast Bureau the position that Issue (a) is essentially "un-' 
beatable" since even with a favorable showing under the specific sub+ 
issues, Woodland's application would have to be denied simply because 
its 5 mv/m contour penetrates Beaumont. Such a position, which would 
of course be so untenable on its face as to merit no discussion, is | 
entirely at odds with the Bureau's efforts of record to adduce the kind 
of meaningful evidence which alone could have satisfied the remand issues 
herein and for the absence of which Woodland must bear the necessary | 


consequences. | 


13. Such probative evidence as the record contains is of two 
kinds: evidence responsive to the specific inquiries framed in Issues 
(a) (1)-(4) and additional relevant evidence of an essentially engineer- 
ing nature. In the latter category the following technical and coverage 
data are relevant herein; Woodland'’s 1 kw daytime only proposal would 
provide a 0.5 mv/m signal to 374,900 persons in a 4,890 square mile area. 
Three other stations presently serve all of this area; no rural portion 
receives less than ten primary services and some rural portions receive. 
more than 25; no urban portion receives less than nine such services. 

The city of Vidor (1960 population 4,938) , which is located in Orange 
County, belongs to no urbanized area; no broadcast facility is assigned 
to the community. Vidor receives primary standard broadcast service 
from ten stations: four in Beaumont; two in Port Arthur; one in Port 

- Neches; two in Houston; and one in Orange. The city of Vidor has ore 
weekly newspaper and a weekly shopping guide. Beaumont, Texas, Woodland's 
presumptive principal community, is a city of 119,175, located 2.5 miles 
west of Vidor at the closest point. Beaumont is the principal city /in 
the Beaumont-Port Arthur Standard Metropolitan Statistical Area, which 
includes all of Jefferson and Orange Counties. Beaumont, the county 
seat of Jefferson County, has four AM, two FM and two TV stations. 
Beaumont and Vidor are connected by U.S. Highway 90. Woodland's main 
studio would be at its transmitter site, 0.5 miles east of the Vidor 
city limits and 5,25 miles east of Beaumont. The proposed non-dire¢tionalized 
operation would serve 98.5% of Beaumont’s residents (117,387 of 119,175 
persons) and 96.8% of its area with a 5 mv/m signal. The Examiner noted, 
but did not admit in evidence, an exhibit purporting to show that an 
amendment to 250 watts power from the same site would result in 5 mv/m 
penetration of 70% of Beaumont. | 


14. While Woodland's proposal involves 5 mv/m coverage of 
virtually 211 of Beaumont, the foregoing data would not necessarily 
xequire a conclusion that Woodland proposes a Beaumont service, since 


its radiation pattern is not directionalized toward Beaumont; its trans- 
mitter site is situated about as far from Beaumont as would be consistent 
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with service to Vidor; and the engineering aspects of its proposal were 
largely predctensined by the manner of Woodland's entry into this pro- 

ceeding. The only technical factor which could be held to indicate 

specific intent to serve as a Beaumont station is the proposed power. 

However, no adverse inference would appear to be required, since bot 
applicants herein have from the first proposed fairly wide coverage; 

such covereze is not neccessarily inconsistent with local service to 

Vidor (cf, Naugatuck Valley Service, Inc. (WOW), 8 FCC 2d 755, 10 RR 2d kK 
737 (1967), review denied FCC 67-1126, 10 FCC 2d )3 and Wood- 

land's proposed facility is not directionalized toward Beaumont. 


15. Woodland's foregoing technical showing cannot be construed 
as affirmative evidence of an intent to serve Beaumont; nor, however, can 
it be construed as affirmative evidence of the requisite intent to serve 
Vidor. ‘The most that can be concluded is that these considerations would 
incline the Board to look favorably upon a lesser showing under the 
designated fact finding issues than might otherwise be required; they 
cannot be held to justify the absence of convincing evidence under those 
specified non-technical issues. See Goodman Broadcasting Co., Supra. 
Such convincing evidence was not adduced in the instant case, as will 
appear. 


16, The original record and Initial Decision reflect various 
pertinent facts about Vidor not mentioned above. The city, incorporated 
in 1960, has a mayor-city manager-council form of government; maintains 
its own police (3 paid employees under a City Marshal) and fire (21 
volunteer members and 5 pieces of motorized equipment) departments and 
has 35 churches and several civic organizations. The city has no hospital 
or library. Vidor's schools are part of the Vidor independent school 

* district, which extends beyond the city boundaries to cover half of 
Orange County. There are about 400 businesses in the Vidor trade area 
(which is co-extensive with the school district), most of them retail 
or service in nature. Statistics offered on remand hearing and not 
confined to Vidor itself, nevertheless suggested generally that there 
has been recent growth in both commerce and population in Vidor. The 
original hearing established that the Vidor area has 2,380 workers, of 
whom 325 work in the area, 1,150 in Beaumont and 365 in the Beaumont 
vicinity (Initial Decision, paragraph 12, page 4). 


17. Woodland made very limited efforts to meet the remand 
issues with additional evidence. Its president and 50% stockholder, 
Gerald Proctor, distributed questionnaires, not received in evidence ,o/ 


6/ The questionnaires were offered in evidence solely for the purpose 

of establishing that they had been distributed. Since this fact was 
unchallenged and since counsel for Woodland specifically disclaimed 

intent to offer the questionnaires for the truth of the responses therein, © 
the Examiner ruled it unnecessary to accept them in evidence. 
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to 19 friends in Vidor and eight friends in Beaumont, essentially for the 
purpose of detemnining whether they thought the previously prepared pro- 
gram proposal, which they were shown, met the needs of Vidor and whether 
existing area stations’ programming did so. On the basis of the Vidor 
responses Proctor concluded that no basic change in programming was nec- 
essary. The Beaumont respondents, as found by the Examiner, did no more 
than endorse the idea of a Vidor station. Proctor's final post-remand 
effort under this issue was to conduct a telephone spot check of persons 
previously surveyed to see if they had changed their minds concerning 
Vidor's needs or the degree to which the Woodland proposal would meet 
them. He again concluded that no change in the proposal was needed, 
Proctor's hearing testimony did little to support a conclusion that Vidor 
has programming needs separate and distinct from those of Beaumont, at 
least in terms of the make-up of its population. There is, said |Proctor, 
no difference in the "basic composition of the residents" of Vidor and 
Beaumont except for the fact that Vidor has a Mormon settlement of 1,000 
people. Questioned further on this one alleged difference, however, : 
Proctor stated that the settlement to which he referred was in fact north 
of Vidor. In any event neither his questionnaires nor his program pro- 
posal specifically reflects any effort to ascertain or meet any special 
needs this group may have. 


18. ‘wo things are apparent from the above and from the Exam- 
iner's Findings of Fact. The first is that the bulk of what Woodland 
relies upon as evidence of Vidor's needs is in fact no more than |compli- 
mentary statements of local citizens concerning Woodland's original pre- 
planned program format. This type of showing, which would be of \ques- 
tionable value even if the issue concerned only the efforts made |to as~ 
certain general programming needs, is almost wholly devoid of meaning 
under the present issues, where it was incumbent upon Woodland to estab- 
lish that Vidor has special needs of an order sufficiently significant 
and different from those of Reaumont to require particular programming 
designed for their fulfillment. As has already been noted in connection 
with the Examiner's conclusions, and as the Board stated in Boardman 
Broadcasting Company, Inc., supra, the inquiry here involved is not sat- 
isfied by a mere showing that a local station would enhance local cover- 
age, even if it were also shown that some of that coverage would | consist 
of meritorious public service programming, since such a showing “'goes no 
further than to state the general proposition that a locally licensed 
facility would be of some benefit because it would bring an additional 
service to the community." Z/ 


7/ The Examiner did cite the existence of a specific need for a local 

advertising outlet on the basis of the evidence adduced pursuant /to the 
revenue inquiry (see paragraph 22, infra). However, the importance of 
such a need is minimal in the over-all context of the need to be| shown 


pursuant to the Policy Statement issues. Boardman Broadcasting Company, 


Inc., supra. 


-ll- 


19. The second fact which emerges from examination of Wood- 
land's xrecord showing on this sub-issue is that no real cifort was made 
at any time to jsolate and identify any specific, special programming 
needs which are distinctly Vidor's. Indeed it was apparently this 
characteristic of Woddland's showing which essentially prompted the 
Bureau's argument that the issues not be applied: the Bureau, as noted 
above, would have attached special significance to the reception aspects 
of Woodland's proposal because of its wide area coverage. However, just 
as with this Bureau argument, the short answer to Woodland's showing of 
Tarea" needs is that!the issues are couched in terms of transmission as- 
pects and of Vidor needs. 8/ 


20. It isithus apparent that Woodland's record showing pro- 
vides no basis for a'determination that Vidor has any needs which ar 
sufficiently distinct or significant to satisfy the inquiry posed by 
Issue (a)(1). On the question of whether any such needs as do exist 
are satisfied by existing area services the record is virtually barren. 
The Examiner was able to reach his conclusion that there is a paucity 
of responsive programming from the ten stations now providing Vidor with 
primary service only by virtue of his determinations that Woodland bore 
no evidentiary burden and that to require proof under the issue was in 
any case too heavy a burden. Absent these considerations little remains 
save Proctor's testimony that on the basis of his 15-year area residence 
and four years as a Beaumont broadcaster 9/ attempting to keep abreast 
of area programming, he was of the opinion that Houston stations do not 
carry Vidor local news and that Station KOGC, Orange, carries such news 
only if received from one of the wire services. Proctor had no specific 
knowledge concerning’ the programming of any of the Beaumont, Port Arthur 
or Port Neches stations which provide primary service to Vidor although 
he did also assert, without any detailed or concrete showing in support, £0/ 


ee 
_8/ It might be noted, however, that since the coverage areas of the two 
applicants herein are virtually co-extensive, the reception needs of the 
general area would be met by grant of either application. 


_9/ At the time of the hearing Woodland Broadcasting Company, of which 
Proctor is president, was licensee of Beaumont Station KFGM-FM. Proctor's 
15-year area residence included 6 months at Port Arthur Radio College in 
1951; 6 months as transmitter engineer at a broadcast station in Amarillo; 
5 years as a ship radio operator for Sabine Towing and Transportation Com- 
: -ay of Port Arthur; 4 years in accounting work for a chemical company in 
Port Neches and Houston, Finally, Proctor was general manager of Station 


KHOM, Beaumont, between 1961, when he moved to Vidor, and 1965. 


10/ The only affimnative action taken by Woodland in conjunction with the 
Second sub-issue was formulation of a questionnaire delivered by Prector 
to the ten stations providing primary service to Vidor. ‘This brief, gen- 
eral questionnaire which included such questions as whether Vidor or Port 
Arthur has greater need for "broadcast coverage", was completed by only 
one licensee. No further effort of any kind was apparently made by 
(Cont'd) 
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that a number of alleged Vidor area needs (such as sustaining time for 
religious programs, live coverage of sports events, promotion for chari- 
table fund raising efforts and so on) are not met by existing stations. 
The evidence of existing services is accordingly both too fragmentary 
and too general to support the requisite conclusion that Vidor's special 
programming needs, to the extent that it has any, are unsatisfied by 
existing services. 


21. Woodland proposes to serve Vidor with a general music 
and news format. The musical format would be Country and Western, not 
otherwise available full time at the time of Woodland's earlier’ hearing, 
but now also available on Station KPNG, Port Neches, Local interest 
programs would include a daily one hour audience participation program 
entitled “Community Call-In", dealing with local problems ae by 
the station manager. The station would also broadcast daily local 
news summaries, a farm news roundup and a ten-minute daily program en- 
titled "Flashback", concerning history and folklore of the Vidor area, 
Local ministers, including those outside of the local ministerial al- 
liance, would be given air time. While there is no reason to believe 
that such programming would be less than satisfactory to Vidor area 
residents, there is equally no warrant for a conclusion that it! would 
meet needs which are either unique to Vidor or unmet by existing sta- 
tions. Indeed there is every reason to believe Woodland's own protesta~- 
tions that its programming is designed to meet needs which are common 
to the entire service area. 

| 

22. With respect to Woodland's showing of revenue sources, 
both the Examiner (affirmatively) and KWEN (negatively) put a great 
deal of stress on the opinion testimony of Gerald Proctor on the revenue 
question. However, in the absence of a sufficiently extensive showing 
of reasonably firm indications of intention to advertise, it is| diffi- 
cult to resolve the basic question of the accuracy of the applicant's 
estimates. It would therefore be idle to speculate over whether the 
percentage of such revenues projected as coming from Vidor is suffi- 
cient to establish the. probable economic independence from Beaumont of 
a station in that community. Moreover, even if Woodland's showing were 
accepted by the Board, as it was by the Examiner, as a convincing dem- 
onstration of economic viability, such a determination could not of it- 
self support a conclusion that the Woodland proposal is’ realistically 
for Vidor. Woodland's failure to make a reasonably convincing showing 
under any of the three decisive program related issues would still have 
to be given controlling weight. 


. 


10/ (Cont'd) Woodland to derive the necessary information, despite the 
‘availability of such techniques as formalizing the questionnaires by use 
of the interrogatory procedure as has been done in at least one’ similar 


case, See Boardman Broadcasting Company, Inc., supra. 


ach 


y 23, Woodland's failure to establish that its proposal is real- . 
4stically for a first local Vidor transmission service must be disposi- 
HEE of its application. Neither the issue itself nor the evidence ad- 

duced pursuant thereto offers any such latitude as would be prerequisite 

to the various resolutions proposed by Woodland, the Bureau and the Ini- 
tial Decision. Woodland's application will accordingly be denied. 


24, The Board has already issued a partial Decision in this 7 
case finding XWEN qualified in all respects. Since denial of the Woodland 
application obviates any Section 307(b) comparison of the communities of 
Vidor and Port Arthur, the Board concludes that the public interest, con- 
venience and necessity would be served by a grant of KWEN's applicatio 
‘for a construction permit for a third local standard broadcast station 
at Port Arthur, Texas. 


ACCORDINGLY, IT IS ORDERED, That the application of Woodland 
Broadcasting Company (BP-15973) for a permit to construct a new standard 
broadcast station to operate on the frequency 1510 kHz, with power of 1 
kw, daytime only, Class IT, at Vidor, Texas, IS DENIED; and that the mu- 
tually exclusive application of Felix Joint and James Joint, d/b as KWEN 
Broadcasting Company (BP-13627) for similar facilities at Port Arthur, 
Texas, IS GRANTED, subject to the following conditions: 


Any pre-sunrise operation must conform with Sections 
73.87 and 73.99 of the Rules, as amended June 28, 
1967 (32 FR 10437), supplementary proceedings (if 
any) involving Docket No. 14419, and/or the final 
resolution of matters at issue in Docket No. 17562. 


KWEN Broadcasting Company shall submit a complete 
proof-of-performance to show that an effective field 
strength lat one mile of approximately 180 mv/m/kw has 
been achieved as proposed. 


KWEN Broadcasting Company shall accept any interfer- 
ence resulting from the operations of Station KROB, 
Robstown, Texas, and Station KXKW, Lafayette, 
Louisiana. _ , - 


(iA 
wu Proeuy 


Donald J: Berkemeyer 
Member, Review Board 
Federal Communications Commission 


Attachment 


APPENDIX 


Exceptions to the Supplemental Initial Decision 
Exceptions of Woodland Broadcasting Company 
i 


Exception No. Ruling 


1 Denied. Since Woodland has not been faulted for juse of 
unnecessarily high power (see paragraph 14 of this Deci- 
sion), the only conceivable relevance of the rejected 
Exhibit would be as justification for failure to jamend. 
Such justification, as noted by Bureau counsel (fr. 1520) , 
is of no relevance to the designated issues. | 

| 

Denied as without decisional significance. See footnote 

6 of this Decision and Tr. 1563. | 

I 

Denied. That the answer stricken by the Examiner is not 
responsive to the question is obvious on the face of the 

_ record: : 


Q. Mr. Proctor would you list for us what specific 
types of programming, if any, of the Beaumont- 
Port Arthur stations, did not serve thejneeds 
of Vidor and its area, 


A. There were not sustaining religious programs 
carried by any of the other areas. (Tr. 1658) 


The Board can find no warrant in the record for the 
further suggestion in Woodland's exception that the 
Examiner ruled out any effort by Proctor to testify with 
respect to existing programs or the lack thereof, While 
the better course in such a case would be to elicit the 
needed information from existing stations which have first 
hand knowledge thereof, as by interrogatories (see foot- 
note 10 of this Decision and Boardman Broadcasting Compan 
Inc., FCC 67R-435, 10 FCC 2d ) since an applicant's 
own opinion testimony is clearly of substantially less 
evidentiary weight, such opinion testimony is not neces- 
sarily precluded in cases of this type. (See Goodman 
Broadcasting Co., FCC 67R-421, 10 FCC 2d 141,) The matter 
is of no decisional significance on the facts of/ this 

case, however, since Woodland has not even established 

the basic existence of Vidor needs which existing serv=- 
ices could satisfy. See paragraphs 16-20 of this Deci- 
sion. 


| 
| 
| 
1 
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Exception No. 
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Pa 


Exceptions of KWEN Broadcasting Company 
Ruling 


-Granted. See paragraph 16 of this Decision. It is noted, 
however, that neither KWEN nor any other party proposed 
any such finding to the Examiner in connection with his 
Supplemental Initial Decision, although KWEN did in some 
other instances propose findings which had appeared in 
the original Initial Decision. 


Denied as not of decisional significance. 
Granted. See footnote 9 of this Decision. 


Denied. The finding that certain programs "are distinctly 
related to the Vidor area" is supported by the record. 
However, it should be noted that such a finding in no 

way advances Woodland's case under the issues since the 
Examiner neither limited the scope of his finding to the 
community of Vidor nor suggested that the needs referred 
to were jlimited to that community. See paragraph 19 of 
this Decision, 


Granted to the extent indicated in paragraph 10 of this 
Decision. Denied in all other respects; the requested 
additional finding is not an accurate representation of 
the Commission's Policy Statement as reflected in the 
whole of this Decision and the cases cited herein, 


Denied. See footnote 5 of this Decision. 


Denied. The Examiner's findings adequately reflect the 
record, 


Denied. The finding excepted to is limited to the state- 
ment that certain declarations were made on the record, 
which reflects that they were in fact made. In connec- 
tion with KWEN's requested finding it may be noted that 
while the statement "come back and see me after you get 
on the air" could be said to characterize the reaction 
of one regional account (Tr. 1624) neither of the trans- 
eript references offered by KWEN supports such a charac- 
terization of the reaction of Vidor area merchants. 
However, the Examiner properly did not find that Woodland 
had firm indications of intention to advertise. See 
paragraph 22 of this Decision. 


Granted in substance. See paragraph 22 of this Decision. 


aac 
| 
| 
| 
| 


Exception No. Ruling 


12 Granted to the extent that if the Examiner intended to 
hold that Issue (a)(4) does not encompass all Woodland's 
sources of revenue such a finding would be erroneous, as 
is clear from the face of the issue. However, jit ap- 
pears in context that the thrust of the finding excepted 
to was that the issue herein is to be distinguished from 
a financial qualifications issue. 


Granted to the extent that the proposed conclusion more 
accurately reflects the procedure followed by the Board, 
although the matter is of little significance in the 
present context. See paragraphs 2 and 7-8 of this Deci- 
sion. To the extent that KWEN seeks to characterize 
Woodland's motives for filing, however, the proposed con: 
clusion is purely speculative and must be denied. 

i 


Granted to the extent that no given resolution lof the 
comparative Section 307(b) issue is inherent in favor- 
able resolution of the Section 307(b) suburban icommunity 
issue. To the extent that the Examiner was mezely state 
ing what the nature of his own conclusion would be if he 
reached the comparative Section 307(b) issue, however, 
such a conclusion was procedurally proper and its legal 
merits need not be ruled on at this time in view of the 
Board's disqualification of Woodland pursuant to the 
remand issues, 
‘Granted _in substance. See paragraphs 11-12 and 20 of 
this Decision, and ruling on Exception 3 of Woddland 
Broadcasting Company, supra. 


Granted. See paragraphs 10 and 16-19 of this Decision. 
Granted in substance, While the Examiner's conclusion 
is factually accurate it is not responsive to the issue 
under consideration, See paragraphs 11-12 and |20 of this 
Decision. 


| 
Denied to the extent that Proctor's area familiarity and 
broadcast experience were properly considered By the 
Examiner as relevant to the weight due his opinion testi- 
mony, Granted to the extent that such testimony was of 
insufficient weight to support favorable conclusions 
under the issues. See paragraph 20 of this Decision and 
ruling on Exception 3 of Woodland Broadcasting Company, 


supra. 


Granted in substance. See paragraphs 9-12 of this Decision, 


032 


hie 


Exception No. Ruling 


21 Granted. See paragraphs 9-12 and 16-21 of this Decision. 


22 Granted in substance. See paragraph 22 of this Decision. 


23 Granted in part and denied in part as indicated in ruling 


on Exception 13, supra. 


24 : Denied in substance, See paragraphs 13-15 of this Decision. 
However, to the extent that KWEN'’s exception refers to 
the Examiner's reliance on the cited Initial Decision, 
the exception is granted in that the citation is deleted. 
As to the substantive merit of the holding cited by the 
Examiner, no ruling is appropriate since the case is be- 
fore the Commission on appeal, and no ruling is necessary 
since it is well established that even Initial Decisions 
which have automatically become final do not establish 
a precedent binding on the Commission in future cases. 
Public Notice: Finalization of Initial Decisions, FCC 6l- 
25. See also Lorain Journal Co. v. FCC, 122 U.S. App. D.c. 
127, 351 F.2d 824, 5 RR 2d 2111 (1965), cert. denied 
383 U.S. 967 (1966). 


25, 26, 27, 28 Granted in substance for the reasons stated in the whole 
: . of this Decision, 


Exceptions of the Broadcast Bureau 
Exception No. : Ruling 


1 : Granted. See footnote 9 to this Decision. 


2 Granted in substance. The first "Beaumont" in the third 
sentence of paragraph 20 of the Examiner's Findings of 
Fact is deleted and the word "Vidor" substituted there- 
for. 


Denied. It is implicit in the Examiner's findings as to 
what efforts Woodland did make that no additional efforts 
were made, 


Denied. It is clear in context that "these local needs" 
refers to such needs as Woodland contends the community 
has. Moreover, to the extent that the Examiner's finding 
is arguably conclusionary, that proposed by the Bureau 

as an alternative is clearly conclusionary. 


Denied. See ruling on Exception 6 of KWEN Broadcasting 
Company. 


apse 


Exception No. Ruling 


6 : Denied as not of decisional significance, Paragraph 18 
of the Examiner's findings reflects that ten stlations 
located variously in the five named communities! provide 
Vidor with primary service and, where appropriate, other 
findings reflect the specific identity of these) stations. 


Granted. See paragraph 20 of this Decision. 


| 
Granted in substance, See paragraphs 9-12 and 16-19 of 


this Decision. 


| 
Granted in substance. See paragraphs 20-21 of ao 
Decision, 


Granted. See paragraph 11 of this Decision, 
| 
Granted. See paragraphs 16-20 of this Decision, 


if 
Granted only to the extent that no conclusion is reached 
under the revenue issue except as ae in perescepl 
22 of this Decision, 


Granted. See paragraph 12 of this Decision, 
| 
Granted to the extent that the Examiner's resolution of 
the remand issues is reversed for the reasons stated 
in the whole of this Decision. Denied in all other re- 
_spects for the reasons stated in paragraph 6 of this 
POSSE: 


| 
: | 
Note: None of the parties to this proceeding has sought to 
revive such exceptions to the original Initial Decision as 
were not substantively ruled on in the earlier Board Decision 
and Remand, which dismissed them as moot without prejudice to 
refiling after issuance of the Supplemental Initial Decision. 
Accordingly, they need not now be considered. Moreover, in 
view of the remand of this proceeding for a full further 
hearing on new issues, which have been held dispositive, the 
Board is also of the view that the prior exceptions are no. 
longer of decisional significance. 
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Adopted July 31, 1968 ; Released August 2, 1968 


By the Commission: Commissioner Lee concurring in the result; 
Commissioner Cox abstaining from voting. 


1. The Commission has under consideration two applications 
for Comission review of a Review Board Decision, FCC 672-496, 10 FCC 
2a 753, released December 8, 1967, granting the application of KWEN 
Broadcasting Co. and denying the application of Woodland Broadcasting 
Company, anc vleadings responsive thereto. These pleadings are: 
{a) application for review filed by the Chief, Broadcast Bureau, on 
January 18, 1968; (b) comments by Woodland Broadcasting Company on 
the Bureau's application for review filed on February 13, 1958; (c) oppo- 
sition to the Bureau's application for review filed by KEN Broadcasting 
Co. on Fedruary 13, 1968; (a) application for review filed by Woodland 
Broadcasting Company on January 19, 1958: (e) comments of the Broedcast 
Bureau on Woodland's application for review filed on January 29, 1958; 
(2) opposition to Woo@land's application for review filed oy KEN 
Broszdeasting Co. on February 13, 1958; and (g) Woodland's reply to 
XKWEN's opposition filed on February 23, 1958. 


2. IT IS ORDERED, That the applications for review filed oy 
the Chief, Broadcast Bureau and by Woodland Broadcasting Company on 


January 18, 1968, and on January 19, 1968, respectively, ARE DENISD. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22, 264 


WOODLAND BROADCASTING COMPANY, 
Appellant 
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FEDERAL COMMUNICATIONS COMMISSION, 
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FELIX JOYNT and JAMES JOYNT, d/bas 
KWEN BROADCASTING COMPANY (KWEN), 


Intervenor 


ON APPEAL FROM AN ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLANT 


Respectfully submitted, 


HARRY M. PLOTKIN 
GENE A. BECHTEL 
WILLIAM L. FISHMAN 


Of Counsel: Attorneys for Appellant 


United States Court of Appaets 
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1815 H Street, N. W. 
Washington, D. C. 20006 FILED Mar 12 1969 


December 20, 1968 


STATEMENT OF THE QUESTIONS INVOLVED 


1. Whether the Review Board erred, or was arbitrary and 
capricious, or abused its discretion in foreclosing any meaningful 
comparison between two proposals by holding that the Suburban 
Community Policy Statement was inflexible and mechanically 
applying it to only one of two applications, even though both applications 
proposed to serve virtually identical areas and populations. 

2. Whether the Review Board erred, or was arbitrary and 
capricious, or abused its discretion when, having invited an applicant 
to file for a new AM station in Vidor, Texas specifically to protect 
the section 307(b) rights of Vidor, and having required the applicant 
to specify the same engineering characteristics as the prior Vidor 
applicant which had dropped out of the proceeding, it then changed 
the basic rules of the proceeding, and on the basis of new issues 
and a higher standard of proof, denied the application for failure 
to demonstrate that it would serve the section 307(b) rights of Vidor. 


This case has not previously been before the Court. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22, 264 


WOODLAND BROADCASTING COMPANY, 
Appellant 
| 


Vv. 
i 


_ FEDERAL COMMUNICATIONS COMMISSION, 
Appellee 
| 


FELIX JOYNT and JAMES JOYNT, d/b as 
KWEN BROADCASTING COMPANY (KWEN), 


| 

| 

| 
Intervenor 

i 

| 


ON APPEAL FROM AN ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLANT 


STATEMENT OF THE CASE 
| 

This is an appeal filed pursuant to section 402(b)(6) of the 
| 
| 


Communications Act of 1934, as amended, 47 U.S.C. section 


402(b)(6) from an order of the Federal Communications Commission, 
4 | 


released August 2, 1968, FCC 68-605, (J.A. 034), refusing to | 


Eee 


review a Review Board Decision released December 8, 1967, 

fRev. Bd. Dec. FCC 67R-496), (J. A. 016-034) which denied the 
application of Woodland for a new AM station for Vidor, Texas and 
granted the mutually exclusive application of KWEN, intervenor herein, 
for a new AM station in Port Arthur, Texas. 

In 1962, re coe proposing mutually exclusive 
facilities in the general area of Beaumont, Texas were set for hearing. 
One of these was that of KWEN, the intervenor herein, which 
proposed Port Arthur, Texas as its city of designation; another 
proposed service to Vidor, Texas. The Vidor applicant withdrew its 
application pursuant to Review Board approval. Under the provisions 
of section 1.525 of the Commission's rules, 47 CFR section l. 525, 
approval of the Vidor request to withdraw was contingent on the publica - 
tion, in a local newspaper, of notice of the fact, and an invitation for 
new applicants to file for the facilities being abandoned by the Vidor 
applicant. = 

This notice was duly published, and the application of Woodland 
Broadcasting Co. was filed in response thereto. A comparative 


——— 


1/ There was originally one additional application in the proceeding, 
put it was dismissed for failure to prosecute. 


2/ The pertinent portions of the rule are appended hereto as Exhibit A. 


Age 


hearing between Woodland and KWEN was thereafter held on basi 


qualification issues, a section 307(b) issue, and contingent comparative 
3/ | 
issues. 
| 


In 1964, following an evidentiary hearing on the two applications, 


the examiner found the following salient facts bearing on section 307(b) 


factors: Both Port Arthur and Vidor are located in the area of | 
- i 
Beaumont, Texas. Beaumont has a population of 119,175, Port Arthur 


66, 676, and Vidor 4,938. Vidor is 2.5 miles east of Beaumont, and 
| 


Port Arthur is 5 miles south. (ILD. FCC 64D-69, pp. 4-5) (3: A, 002-003). 


Each applicant would provide a 5 mv/m signal to the city of the) 
other applicant. Woodland would provide a 5 mv/m signal to 95% 
of Beaumont, and KWEN would similarly serve 80% of the city. 
Both Woodland and KWEN would place 2 mv/m signals over the entire 
area of Beaumont. Within the normally protected contours of the 
two proposals there is a common area of 4, 736 square miles vith 


a population of approximately 374, 000 persons. The latter fignre 
| 


| 
———— | 
3/ A basic qualification issue is one directed to the question whether 
the applicant satisfies the minimum criteria of the Communications 
Act, i.e., whether he is legally, financially, and technically qualified. 
Section 307(b) of the Act calls for the "fair, efficient, and equitable 
distribution of radio service" to the several States and communities. 
The contingent comparative issues are examined only when the contest 


cannot be resolved on the basis of the prior issues, and are concerned 
with such matters as the background and experience of each applicant. 


represents more than 90% of the total population within either of 
the proposed normally protected contours. (I. D., FCC 64D-69 p- 9) G- A. 004 )- 
Upon the pasis of these Re the examiner concluded that @ 
decision could not be oN upon section 307(b). He then proceeded 
toa comparative resolution of the two applicants and concluded that 
the Woodland applicant was superior to KWEN and recommended 
a grant of the Woodland See 
Exceptions to this Initial Decision were filed with the Review 
Board. While the matter was pending before the Review Board, the 


Commission adopted a new Policy Statement on Section 307(b) 


Considerations for seandard Facilities Involving Suburban Communities, 
2 FCC 2d 190 (1965) =e . den. 2 FCC 2d 866 (1966). The policy 
represented an effort eo deal with the increasing problems created 
by applications which specified a relatively small and underserved 
suburban community 25 its city of designation jn order to get a section 
307(b) advantage- Bee new policy declared that where an applicant 
proposes to serve 2 ery which has less than one-half the 
population of a larget central city which in turn has 2 population of 


at least 50, 000, and where the applicant! s 5 mv/m contour will encompass 


any portion of the larger city, 2 presumption arises that the applicant 
| 


4 
realistically proposes to serve not the suburban community, but the 


eu 


larger central city itself. The Commission also indicated, however, 


that the presumption was rebuttable, and that where the applicant 


| 
could show that it proposed to serve separate and distinct unmet 


needs in the smaller community, it would be considered an applicant 


for the smaller community. 
As the Commission had indicated that the presumption of 


the Policy Statement would apply to all pending applications which 


came within its terms, the Review Board remanded the proceeding 


to the examiner for reconsideration of the section 307(b) factors 
4/ 

in light of the Policy Statement. Because Woodland's proposal 
| 


fell within the terms of the Policy Statement, and KWEN's did not 
(Port Arthur's population is more than half that of Beaumont, | 
while Vidor's is less than half) the presumption was applied to | 


Woodland and not to KWEN. 
The Review Board order remanding the case was appealed 


by Woodland to the Commission, which affirmed the Review Board's 
orders with one significant modification. (Memorandum Opinion 


and Order, FCC 66-515) (J. A. 009-01 0). Before the Review Board 
See Ce i 

| 
4/ The Board affirmed those portions of the Initial Decision which 
found both applicants basically qualified, KWEN Broadcasting Co., 


FCC 66R-124 (J. A. 006). 


aah 


at oral argument, Woodland had requested that if the Policy Statement 
were held to be applicable, it be permitted to amend its application 


so as to comply with the applicable technical requirements for service 


5/ 


to Beaumont itself. The Commission denied this request, despite 
the unusual genesis of the Woodland application, but it did permit 
Woodland an opportunity to amend its technical showing so as to 
improve its chances as a Vidor applicant although Woodland was not 


permitted to request Beaumont as its city of designation. Woodland 


did not avail itself of this opportunity, and went to hearing on its 


original proposal. 
The new issues required by the Policy Statement_were in 
part as follows: 


1. To determine whether the proposal of Woodland 
Broadcasting Company will realistically provide 
a local transmission facility for its specified 
station location or for another larger community, 
in light of all the relevant evidence, including, 
but not necessarily limited to, the showing with 
respect to: 


(a) The extent to which the specified station location 
has been ascertained by the applicant to have 
separate and distinct programming needs; 


——_——_ 


5/ Section 73.188 of the rules requires that a Beaumont station serve 
portions of the city with certain signal strengths. Neither Woodland 
nor KWEN complied with these criteria. See 47 CFR section 73.188. 


Ef 


(b) The extent to which the needs of the specified 
station location are being met by existing 
standard broadcast stations; 


The extent to which the applicant's program 
proposal will meet the specific unsatisfied 
programming needs of its specified station 
location; and 


The extent to which the projected sources of 

the applicant's advertising revenues within its 
specified station location are adequate to support. 
its proposal, as compared with its projected 


sources from all other areas. 6/ 


(Decision and Remand, FCC 66R-124, pp. 1l1l- 12), (J. A. 007-008). 
Upon conclusion of the remanded hearing the examiner issued 


| 
a Supplemental Initial Decision (Supp. I.D., FCC 67D-10) (J. A. (011-01 5) 


again proposing a grant of the Woodland application. The examiner 


found that Woodland had successfully rebutted the presumption 


enunciated in the Policy Statement, observing that the evidence | 
| 
showed that Vidor had separate and distinct programming needs, 
| 


which were then unmet, and which a Woodland principal as a long time 
local resident and professional broadcaster, had attempted to assess, 


and would in certain ways satisfy. 


| 
The losing applicant, KWEN, again appealed to the Review 
| 


Board. At this point the Broadcast Bureau argued that neither | 
| 
| 


ES 


6/ A further issue was added inquiring into the question whether, if 
Woodland were presumed to be a Beaumont applicant, its proposal 


would provide the requisite signal strength to that community. 
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section 307(b) of the Att, nor the Policy Statement should be of 
decisional significance in this proceeding. To support its contention, 
the Bureau argued that KWEN and Woodland were, for all. practical 
purposes, indistinguishable in terms of the areas and populations 
proposed to be served by each, and that the rigid application of the 
Policy Statement so as to compel a grant to KWEN was unfair, illogical, 
and contrary to the Communications Act. The Bureau noted that 


KWEN had narrowly missed application of the presumption to its 


proposal, and that to grant the KWEN application for a third AM, 


and sixth broadcast service in Port Arthur, in place of the Woodland 
a 


application for a first local broadcast service to Vidor would be = 
derogation of section 307(b) of the Act. 

The Review Board, however, disagreeing with the Broadcast 
Bureau held that the Woodland application must be denied because 
it had failed to establish that its proposal would realistically provide 
a local transmission service to Vidor, Texas (Decision, FCC 67R-496) 
(J.A. 016-033 ). It refused to adopt the Bureau's argument, 
because as it read the Policy Statement there was no latitude 
permitted in its administration; it was to be applied inflexibly, 
according to its literal terms. The Board held that 


reception service was in any event less significant than was 


-9- 


transmission service and that as to Port Arthur's ''narrow escape, " 


it was to preclude just this kind of argument and uncertainty, 
that the Policy Statement had been adopted. The Board also held 


| 
that the examiner had erred in finding that Woodland had successfully 


| 
rebutted the presumption of the Policy Statement. It accordingly 
granted the KWEN application solely on the basis of Woodland's 
disqualification under 307(b) of the Act and the Policy Statement. 


Applications for review were filed with the Commission by 
| 


Woodland and by the Broadcast Bureau, and the Commission denied 


them without opinion. (Order, FCC 68-805) (J.-A. 034 ). This 
| 


appeal followed. 


On 


SUMMARY OF ARGUMENT 
I 
The Review Board abused its discretion, was arbitrary and 
capricious, and committed reversible error in holding that the 
Suburban Community Policy Statement was an inflexible and ultimate 


determinant of the public interest, NBC v. U.S., 319 U.S. 190 


(1943), and in refusing to consider the question whether the Policy 


Statement was inapplicable or subject to waiver. U.S. v. Storer 
Broadcasting Co., 351 U.S. 192 (1956). Since both applicants 
were fully eligible for grant apart from the Policy Statement, and 
since they were essentially identical in terms of area and population 
served, and coverage of the central city, the manner in which the 
Review Board applied the Policy Statement foreclosed rather than 
expanded the scope of inquiry into the comparative needs and interests 
of Vidor and Port Arthur, two small communities close to the 
larger central city of Beaumont, Texas. Miners Broadcasting Co. 
v. ECC, 121 U.S. App. D.C. 222, 349 F.2d 199 (1965). 

The Board should have held the Policy Statement inapplicable 
on the special facts of this case, and applied either traditional 
section 307(b) considerations to the case, or should have presumed, 
under the Huntington Park doctrine, that both applications were 


realistically for the central city, and treated them on that basis, comparatively. 


Il 


Since the Commission had itself invited the Woodland application 


| 
in order to protect the section 307(b) rights of Vidor, Texas, and ! 
| 


| 
Woodland had filed in response thereto, the Review Board erred and 
| 
abused its discretion in subsequently changing the basic rules of the 
| 
x | 
proceeding, so as to presume, for the first time, that Woodland 


was really seeking to serve the central city, and denying Woodland's 


application for failure to rebut that presumption. 


=jip = 


ARGUMENT 
I 

THE REVIEW BOARD WAS ARBITRARY AND CAPRICIOUS 

AND ABUSED ITS DISCRETION IN VIOLATION OF SECTION 

307(b) OF THE ACT IN APPLYING THE POLICY STATEMENT 

IN AN INFLEXIBLE AND MECHANISTIC MANNER. 

In this proceeding, two mutually exclusive applications were 
filed for an AM station’ in the area of Beaumont, Texas. One, that 


of Woodland, proposed to serve the city of Vidor, lying 2.5 miles 


east of Beaumont, and with a population of approximately 5, 000 


compared with Beaumont's population of 119, 000. The other, that 


of KWEN, proposed to operate in Port Arthur, Texas, a community 

5 miles south of Beaumont, with a population of some 66, 000. 
Beaumont has four AM stations, four FM's and three TV facilities; 
Port Arthur has two AM!'s, two FM's and a TV station; and Vidor 

has no broadcast facility of any kind. Both Woodland and KWEN 
proposed a 1000 watt Class Il facility which would cover the same 
general area and population served by the other, the two applications 
have a common service area containing more than 90% of the total 
population within either service area. Each would penetrate Beaumont 
with a 5 mv/m signal, Woodland thus reaching 95%. of the city, and 
KWEN some 80%. Both applicants would serve approximately 375, 000 


persons, would place a 2 mv/m signal over all of the Beaumont 
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urbanized area, and 95% of the Beaumont-Port Arthur Standard 
| 


Metropolitan Statistical Area (I. D. FCC 64D-69 pp. 4-5, 9)(J. A. 002, 003, 004), 


and constituted, in effect, area-wide proposals. 


On these uncontested facts, the Woodland application was | 


twice favored by the examiner, in the first hearing on a comparative 
| 


basis, section 307(b) being held inconclusive, and in the second hearing 


on section 307(b) grounds alone since the examiner found, upon a 
careful study of Woodland's proposal, that it would be a first local 
transmission service for Vidor. Nevertheless, the Commission's 
Review Board determined that the KWEN application should be granted 
rather than that of Woodland, thus bringing the third AM station and 


sixth broadcast outlet to Port Arthur and leaving Vidor with none. 


It did so under the alleged compulsion of the Suburban Community 
Policy Statement and ostensibly in furtherance of the mandate of! 
section 307(b) of the Act. 

In order to more fully appreciate the nature of the result 
it will be helpful to briefly discuss the genesis of the Policy Stat 


itself. 
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A. The Policy Statement And Its Background 


Section 307(b) of the Communications Act of 1934, as amended, 
47 U.S.C. section 307(b), mandates the Commission to "make such 
distribution of licenses, frequencies, hours of operation, and of 
power among the several States and communities as to provide a 
fair, efficient, and equitable distribution of radio service to each of 


the same.'' Where two or more mutually exclusive applications 


propose to serve different communities, and a comparative evaluation 


of the merits of the applications is undertaken, the Commission 
must assess, inter alia, the relative need of each community for the 
broadcast service proposed, and reach a judgment as to where the 
greater public interest lies. This court has recently dealt with a 
case presenting questions similar to those presented here, in 
Northeast Broadcasters, Inc. v. FCC, D. C. Cir. Case No. 21, 419, 
decided July 18, 1968, 13 Pike & Fischer, R. R. 2d oe 

The policy and factual problems which are raised under 
section 307(b) when one or both applications are for a suburb of 
a larger city are particularly acute. It is a longstanding principle 


i 


7/ See also Miners Broadcasting Co. v- FCC, 121 U.S. App. D.C. 222, 
349 F.2d 199 (1965); Interstate Broadcasting Co. v. FCC, 105 U.S. 
App. D.C. 224, 265 F.2d 598 (1959); Beaumont Broadcasting Corp. 

v. FCC, 91 U.S. App. D.C. 111, 202 F.2d 306 (1952); Huntington 
Broadcasting Co. v. FCC, 89 U.S. App. D.C. 222, 192 F.2d 33 (1951). 
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| 
i 

of AM allocations that a community having no existing transmission 
| 


outlet of its own has a greater need for service than docs a 
| 


community with one or more assigned facilities. Harrell v. FCC, 


105 U.S. App. D.C. 352, 267 F.2d 629 (1959); Northside Broadcasting Co., 
30 FCC 533 (1961); Finger Lakes Broadcasting System, 11 FCC 528 
(1946). In many instances, however, applications which specify 


assignment to suburbs of large metropolitan areas, thereby substantially 


increasing the likelihood of a grant under section 307(b), are | 
realistically intended to serve the large contiguous metropolitan 

| 
area rather than the specified community, Speidel Broadcasting Corp., 
35 FCC 74 (1963). The rationality of the allocation plan is thereby 
subverted, considerable uncertainty is generated, and burdensome 
administrative litigation is required to choose between the competing 
applications. 
The classic case is Huntington Broadcasting Co., 5 Pike & Fischer, 
R.R. 721 (1949), reh. den, 6 Pike & Fischer, R.R. 569 (1950); 


affirmed sub nom. Huntington Broadcasting Co., Inc. v. ECC, 


App. D.C. 222, 192 F.2d 33 (1951), In that case one applicant designated 
| 


Los Angeles, a city with a plethora of service, and another degignated 
Huntington Park, which although an integral part of the Los Angeles 
Metropolitan area, was technically a distinct unit so as to be eligible 
for a preference on the basis of a first local transmission service 


Gee 


to a community. The! Commission held that since both applicants 
would essentially be serving the Los Angeles area, section 
307(b) of the Act should not be determinative, and accordingly 
considered both applicants to be proposing Los Angeles as their 
city of designation. 

These allocation problems reached a climax in Miners 
Broadcasting Service'v. FCC, 121 U.S. App. D.C. 222, 349 F.2d 199 
(33965), where this court reversed a Commission decision in a com- 
parative hearing because the court found the Commission's resolution of the 
section 307(b) problem presented there inadequately justified by the 
record before it. The court held that the Commission had to explain 
why one suburban applicant, proposing to serve 98% of Pittsburgh, 
was held to be a Pittsburgh applicant whereas another suburban 
applicant, which would serve one-third of Pittsburgh was held to 
be a suburban applicant, thereby virtually foreclosing a grant to 
the former. 


Largely in response to this decision, the Commission promulgated 


its Policy Statement on Section 307(b) Consideration for Standard 


Facilities Involving Suburban Communities, 2 FCC 2d 190 (1965) 


reconden., 2 FCC 2d 866(1966 ). The Commission observed therein 


=2% = | 
i 
that as power and coverage are increased to serve a greater number 
of people, stations in mctropolitan areas often tend to identify | 
themselves with, and to concern themselves with the needs of, the 


entire metropolitan area rather than to serve the particular needs 


of their specified communities. Primarily for this reason, the 


Commission concluded that, where an applicant's proposed 5 mi /m 
| 


daytime contour would penetrate the geographic boundaries of any 
ms | 


community with a population of over 50,000 persons and with at least 
| 
| 


twice the population of the applicant's specified community, a | 


presumption would arise that the applicant realistically proposes to 


serve the larger community rather than his specified location. ! The 
| 


Commission noted, however, that there are many communities! adjoining 
| 

a larger city which well deserve and should be afforded an opportunity 

to have a local transmission service, and accordingly indicated 


| 
that the presumption was rebuttable, primarily by showing that there 
were distinct needs and interests of the smaller community, which 


were not being met by the existing stations in the larger community, 
| 
and which the applicant would be able to satisfy with its proposied 
| 
programming. 


SS - 


The Commission indicated that where the presumption applicd, 
there were three possible resolutions of the applications involved: the 
applicant could rebut the presumption, and would have the benefit, 
under section 307(b) of the Act, of proposed service toa small and 
very likely unserved or underserved Peete applicant could 


show that it proposed to serve the larger community and could 


satisfy all technical criteria for such service, in which event it 


would be so considered by the Commission, with all the advantages 


and disadvantages associated with such a proposal; or the applicant 
might fail both to rebut the presumption, or to satisfy the technical 
requirements for service to the larger city in which case its 
application would be rejected. 

The new policy, the Commission stated, was intended 


"|. . to provide an accommodation of heretofore 
apparently conflicting allocation considerations. While 
we still wish to discourage any proposal that will be 
merely a substandard central city station, we are 
persuaded that many developing and deserving suburban 
communities should be afforded an opportunity to obtain 
a first local transmission service. Moreover, while 


De rns: 


_8/ In most instances suburban communities would receive multiple 
reception services, i.e., service from the stations assigned to the 
nearby dominant community. However, since the suburb would 
gencrally have few or no broadcast transmission services assigned 
to it, a presumptive need for such service would arise under section 
307(b) of the Act. 
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we wish to encourage each applicant to propose as much | 
power as he will need to comply with our allocation rules, 
every applicant who falls within our test will be required to 
demonstrate that his proposal is designed to provide a realistic 
local transmission service for his specified community. ey 


Policy Statement, 2 FCC 2d at 193. 
| 
B. The Policy Statement Is Only A Guide. The Review 
Board Erred In Treating It As An Inflexible And 
Ultimate Determinant Of The Public Interest. 
| 
Woodland's primary argument in this appeal (as was that |of 
| 
the Broadcast Bureau before the Review Board) is that the Board 


erred in holding that the Policy Statement was inflexible, and that 


there was no discretion in the decision-making authority to determine 
| 


whether the public interest would be better served, in an individual 
| 


instance, by considering or granting a specific application, even 
though it violated, in the strict sense, the terms of the Policy Statement. 


Woodland submits that this is an intolerable interpretation of the 
| 
| 


Policy Statement. The discussion which follows demonstrates that the 
Teme ae | 


Board has applied the Policy Statement in a highly mechanical fashion, 
| 


and reached a result which, on the facts of this case, is anomalous, 


unfair, and inconsistent with the overall objectives of the Policy 


Statement and section 307(b) of the Act. 


However useful and administratively necessary general rules 
may be, the law is clear that they may not be applied in a rigid and 
mechanical fashion. In NBC v._U.S., 319 U.S. 190 (1943), the 
Supreme Court, in upholding the chain broadcasting regulations, 
noted that "In each case that comes before it the Commission must 
still exercise an ultimate judgment whether the grant of a license 
would serve the ‘public interest, convenience, or necessity. '" 

319 U.S. at 225. Somewhat later, in U.S. v. Storer Broadcasting Co., 
351 U.S. 192 (1956), the Court, in rejecting an attack on the multiple 
ownership rules, noted that while the rules appeared to offer no 
opportunity for consideration of applications in violation thereof, 

where the accompanying papers set forth reasons, sufficient if 

true, to justify a change or waiver of the rules, the Commission 


would be bound to consider them. 35] U.S. at 205. 


The Review Board, however, displayed no such flexibility. 


Instead it held that a decision must be based upon the strict wording 


of the Policy Statement; there was simply no basis for ruling that 
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9/ 
the Policy Statement was inapplicable (Dec. FCC 67R-496, pp. 


(J. A. 018-020). Woodland submits that the Board has misconstrued 


the Policy Statement and the requirements of section 307(b) of the 
10/ 
— | 
Communications Act. 
With perhaps some exceptions regarding highly technical 


operating requirements, or matters of fundamental national concern, 
there are few administrative rules in this area which cannot be held 


inapplicable in appropriate instances, and certainly the Policy 
Statement is not one of them. Indeed, a careful reading of the 


Policy Statement and the decision on rehearing, 2 FCC 2d 190 (1965), 


_9/ Whether the Policy Statement should be waived, or held inapplicable, 
is a distinction which the Board was unwilling to draw. Its position 

was clearly stated by Member Pincock, in oral argument, as follows: 
“since the Commission didn't leave any room for waiver and that 

sort of thing in applying this policy, if the applicant here fails to rebut 
the presumption it seems we have no choice but to deny the application. ' 
(Tr. 1687). In any event, the basic question is only whether application 
of the usual rule to the facts presented constituted reversible error. 


' 


10/ It should be noted, however, that in overruling the examinet's 

reliance on the failure of KWEN and the Bureau to adduce evidence 

that the specific needs of Vidor were being met by other stations, 

the Board observed that ‘the Commission's concern in the Policy Statement 
was to facilitate full exploration of all relevant concrete evidence 

rather than merely to enunciate a procedural formula to be satisfied 
through reliance on technical necessities and evidentiary presumptions. " 
(Dec., p. 7, n. 5) (J.A. 022 ) Had the Board applied this thinking to 

the threshold question whether the Policy Statement should apply at 

all, this case might well have had an entirely different outcome. 


2 FCC 2d 866 (1966) will make crystal clear that the Policy Statement 
is only a tool to assist the Commission in applying section 307(b) 

of the Act and does not' contain, within itself, sufficiently broad 

policy horizons to permit an ultimate judgment, in all instances, as 


to where the public interest lies. 


In declining to even consider the question of whether the Policy 


Statement should apply, the Review Board simply noted that the 

Policy Statement had been held by the Commission to be applicable 

to all new and pending applications before it at that time. However, 
many classes of applications have been held by the Commission not 

to be subject to the Policy Statement even though the Statement itself 
spells out no such exceptions. Thus the Policy Statement has never 
been applied to renewal applications, nor to applications filing for 

the same facilities for which renewal applications have been filed, 

1400 Corp. (KBMI), 4 FCC 2d 715 (1966 ), nor does the_Policy Statement 
apply to Class IV power increase applications. Big Chief Broadcasting 


Co. of Tulsa, Inc. 4 FCC 2d 148 (1966). 


ns SE 
Significantly, in Harriscope Broadcasting Corp., 5 FCC 2d 723 


(1966), the Commission declined to apply the presumption of the 


Policy Statement to an application for a 50,000 watt AM station in 
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La Grange, Wyoming, a community of 176, lying near Cheyenne, Wyoming, 


with a population of more than 43,000. The Commission noted that 


the application in question was for a II-A, wide area station as to which 

the city of designation was relatively unimportant, and observed that 

the purposes for which the Policy Statement was promulgated were 

not relevant to the public interest inquiry posed by that kind of eae 


“ | 
And it was just the kind of policy judgment reached in the Harriscope 
| 


case which the Review Board refused to consider here, i.e., that the 


Policy Statement is not an inflexible scimitar -like regulation, put one 
i 2/ 


which must be adjusted to suit the varying factual patterns presented. 


In fact, since the Policy Statement is an interpretive extension of 
| 


—_—————————————————————— 


11/ In one case where a religious organization requested that it not 
be required to undergo the usual hearing on the Policy Statement 
issues although its application came within the literal terms of the 
Policy Statement, the Commission held that because of the novel 


facts presented, it would be inappropriate to apply the presumption. 
Grace Broadcasters, Inc., 6 FCC 2d 533 (1967). (es 


12/ Frequently, upon an appropriate showing, the Commission will 

apply the Policy Statement even though by its literal terms it is not 
applicable. ¥. W.B., Inc., 8 FCC 2d 744 (1967), recon. den 10 FCC 2d 
534 (1967). | 
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section 307(b) of the Act, its sweep should be restricted to instances 


where the Act itself is ‘relevant, and conversely, should not apply 
13/ 


where section 307(b) would not be considered decisionally relevant. 


If there ever was a case where the mechanistic strictures 


of the Policy Statement should be held to be inapplicable, the 


instant case is a classic example. As noted above, Woodland proposed 
a first local service to Vidor, and KWEN proposed a third AM, and 
sixth broadcast service to Port Arthur. On these grounds Woodland 
believes it should have been accorded decisive superiority under 
section 307(b) of the Act. But Woodland does not ask the court to 
decide that question. Woodland's only plea is that it was treated 


unfairly by having to rebut the presumption of central city service 


13/ The rationale of Harriscope was foreshadowed by a line of pre-Policy 
Statement cases holding that where 307(b) factors are not significantly 
different as between competing applicants, the issue is put aside entirely, 
or simply considered along with the other contingent comparative 

issues. See, e.g-, Seven Locks Broadcasting Co., 37 FCC 82, 3 RR 2d 177 
(1964), a case in which two mutually exclusive applications proposed 
regional facilities with different communities of designation, but 

with essentially similar service areas. The Commission held that 

since the applicants proposed regional service, the transmission 

aspects of their proposals would be less significant and the reception 
needs of the entire service area would be paramount. There are, of 
course, some factual differences between that case and the present 

one, but the Review Board does not explain why the basic rationale 

of the decision should not be apptied here. See also Newton Broadcasting 
Co., 38 FCC 865, 5 RR 2d 317 (1965). 
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when its competitor, KWEN, with substantially the same proposal, 


was not so burdened. In the most simple terms, Woodland believes 


that on the facts of this case both applicants should have been accorded 
| 


the usual section 307(b) treatment, aside from operation of the 
| 
Policy Statement, or both should have been held to come within | 


———_——_— 


14/ 


between them. | 
| 


Huntington Park and comparative consideration should have been made 


(ee | 

| 

14/ Despite the fact that the Board held that Woodland was basically 

unqualified, it should be noted that there is no question that both | 

applicants met all the basic legal, financial, and technical requirements 

for grant of their applications as presented to the Commission. The 

Woodland application could have been granted but for the application 

of the Policy Statement, and as presented to the Commission it did 

not involve violations of any substantive rules of the Commis sion; 

it was held to have violated the minimum required signal strength 

provisions of 47 CFR section 73.188(b) only after the Commission, 

by presuming it was a Beaumont applicant, rendered those provisions 

relevant. The situation is thus unlike that in Guinan v. FCC, 11! 

U.S. App. D.C. 371, 297 F.2d 782 (1961), where this Court ss that 

the Commission correctly refused to consider comparatively two 

applications because one, by violating the 10% rule, was basicall 

disqualified. | 
Similarly, the evidentiary question of Woodland's responsiveness 

to Vidor's separate unmet needs (as opposed to those of Beaumont) 

should be distinguished from that which arises where an issue exists 

whether the applicant has made an adequate effort to survey the needs 

of the relevant community the identity of which is uncontested. See 

Suburban Broadcasters, 30 FCC 1021 (1961), affirmed sub nom, | 

Henry v. FCC, 112 U.S. App. D.C. 257, 302 F.2d-191 (19 62), cert. 

den. 371 U.S. 821 (1963). 
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The Woodland applicant happened to fall within the ambit of 
the Policy Statement presumption because its city of designation, 
Vidor, hada population less than half that of Beaumont. KWEN, 
on the other hand, was not required to rebut the Policy Statement 
because the population of Port Arthur, its city of designation, 
was slightly more than half that of Beaumont (66, 000 as against 119, 000). 


By this thin margin, Woodland was forced to meet a high evidentiary 
15/ 


burden, and KWEN was not so burdened. 


As to the narrowness of KWEN's escape from the presumptions 
of the Policy Statement, the Review Board observed, in declining 


to consider this relevant, that it was to avoid just such inequities that 


—— 


15/ Although before the Board Woodland argued that it had successfully 
rebutted the presumption, it does not press that argument on the court 
because of the limited scope of judicial review of such questions. 
Nevertheless, a comparison of the two applications in certain respects 
is revealing. Woodland conducted six surveys, in which at least 89 
persons, most of whom lived in Vidor, were interviewed. The Board 
found these surveys to be superficial, unresponsive to the issues, 

or merely contacts with personal friends. However, the fact is that, 

as the record shows, KWEN took only one vaguely described survey, 

and that did not encompass a single resident of Port Arthur, a city of 
some 66,600, and whose transmission needs the Board has, by granting 
KWEN's application, impliedly held it would meet. See KWEN, Ex. 12 
and Tr. 765. Nor is KWEN technically superior to Woodland as a Beaumont 
station. In the Policy Statement the Commission noted that the suburban 
applicants usually constituted substandard central city applicants in 

that they failed to comply with certain technical standards for service 
to'the larger city. Woodland would not serve any of the business district 
of Beaumont with the requisite 25 mv/m signal. However, the KWEN 

25 mv/m contour falls well short of the Beaumont business district as well. 
(App. of KWEN, Engineering Hearing Ex., p. 106)(J.A. 036) Sce 

47 CFR 73. 188(b)(1). 


the Policy Statement was adopted. (Dec. FCC 67R-496, p. 5) (J, A. 020). 


This is a rather peculiar observation, considering the effects it had 
| 


on the Woodland application. In fact, the result seems affirmatively 


inequitable to Woodland, and, more importantly, contrary to the 
| 

| 

public interest, as set forth in section 307(b) of the Act, since it 


| 
results not in a fuller and more meaningful exploration of the issues, 


. | 
but in an arbitrary, mechanistic, unanalytic determination, anda 
I 


grant by default to one of two basically qualified applicants proposing 
| 

essentially identical coverage. = Woodland cannot argue with the 

fact that Port Arthur's population is some 6,000 people greater ben 

one-half of Beaumont's, but Woodland does contend that to si 

the KWEN application on that basis (the Commission holding that 


I 
Woodland had failed to rebut the presumption) is hardly to permit a 
: 


“more realistic evaluation of the comparative needs which each of 

| 
| 

the applicants proposes to serve." Reconsideration of Policy Statement, 


2 FCC 2d 866 (1966). And unlike Huntington Park, the effect of an 


16/ The latter fact, which is crucial to this case, distinguishes; it 
from the Monroeville proceeding, 12 FCC 2d 359 (1968), appeal 
pending sub nom. Miners Broadcasting Co. v. FCC, D. C. Cir, 

Case No. 21, 937 in which there were two suburban -applicants but 
where the coverage of one was much greater over the central city 
than that of the other. Furthermore in that case the presumption 
was applied to both applicants. 
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imposition of central city designation here was not to equalize the 
section 307(b) treatment of the applicants, but rather to treat them 
on a totally unequal basis. 

Indeed, it had the effect, not of widening inquiry as the 
Policy Statement was designed to do, but rather of narrowing it. 
This result is particularly unacceptable in light of the teaching of 


this Court in the seminal case of Miners v. FCC, supra. In that 
lz/ 


case the Commission had simply applied its Huntington doctrine 


in a mechanical fashidn, to hold that the suburban Pittsburgh 

applicant proposing to place a 2 mv/m signal over 98% of Pittsburgh 
should be denied in favor of another suburban applicant whose 2 mv/m 
signal would penetrate only 1/3 of the city. This court, in reversing 

that section 307(b) determination noted that while use of the Huntington 
doctrine may have been useful in other instances, its application 

to the facts of the Miners case predetermined, rather than avoided, 

a section 307(b) issue, and observed that the use of the doctrine precluded 
analysis of any factor other than the number of local outlets. Said 


EE 


17/ See supra, Pp. 16. The doctrine presumes that a suburban 
applicant with a high powered proposal which covers the central city 
is a central city applicant. , 


the court: 
| 

It creates, rather than destroys, inequalities. That 
Huntington was an approach furthering the public interest 
when used to widen inquiry does not necessarily mean it 
is such when used to narrow inquiry. 


x * * 


| 

| 

| 

| 
The Commission must state the relevance of the difference 
between service to one third of Pittsburgh and service | 
to 98 percent of it, or make additional findings of fact in support 
of its determination. 121U.S. App. D.C. at 224-225, 
349 F.2d at 201-202. | 


Indeed, this precisely states the kernel of Woodland's complaint. 


| 
By rigid application of the Policy Statement, the Board has declined 
| 
| 
to analyze the underlying factors, and has, in effect, shut its eyes 
| 


| 
to reality. It has failed to consider whether on the facts presented 
| 


here, application of the Policy Statement is in the public interest. 


"The use of the. . . rule of Huntington in this case is permissible 


only if the Commission clearly recognizes it as an extension of the 
| 


rule and gives adequate reasons for it. The Commission has failed 


to do so.'' Id. 
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If, in fact, there must be some flexibility in the administration 


of general policy statements, certainly the one in issue here, which 


rather arbitrarily selected one-half the population of the larger city 


as one of the tests for applicability of the doctrine, is an appropriate 


place to exercise it. The refusal to do so subordinated the ultimate 
public interest issues as between two basically qualified applicants, 


to the unanalytical application of arbitrary criteria, and imposed 


an unfair evidentiary burden on Woodland. 


Il 


THE GENESIS OF WOODLAND'S APPLICATION CREATED 
STRONG EQUITABLE GROUNDS FOR WAIVER OF THE 
POLICY STATEMENT. THE BOARD ERRED IN REFUSING 
TO DO SO. 

| 
Because the Woodland application had been filed at the invitation 


of the Commission specifically to protect the section 307(b) rights 


of Vidor, the Commission erred in refusing to waive the Policy 


Statement and in refusing to consider the Woodland application apart 
18/ : 
from that policy. 
| 
As indicated in the statement of the case, the original impetus 


for the institution of the Policy Statement was the tendency of many 

applicants to propose high power wide area coverage of a metropolitan 

area with official designation of a small peripheral suburban community, 
| 


thereby securing the twin advantages of a wide service area and a 
| 


substantial 307(b) preference. Policy Statement, 2 FCC 2d at 191. 
Yet this proceeding involved nothing of the kind. One of the original 
mutually exclusive applicants in the proceeding which had designated 


| 
Vidor as its location, dropped out, and in response to a public notice 


ee | 
| 
18/ It should be noted that the Policy Statement has in the past been 


waived on the basis of special or unusual circumstances. See 
Grace Broadcasters Inc., 6 FCC 2d 533 (1967). 


a Sys os 


19/ 
required by section l. 525(b)(1) of the rules, 47 CFR section l. 525(b)(1), 


Woodland entered the proceeding. 

The purpose for requiring publication in such a situation is 
simply to protect the section 307(b) rights of the community which 
the withdrawing applicant had proposed, thatis, to invite an application 
which would, by specifying Vidor as its city of designation, assure 
that the relative need of Vidor for a new station, as against the need 
of Port Aste would be considered. Accordingly, under the rule, 
Woodland was required to specify Vidor as its city of designation, 
as well as substantially the same engineering and service area as 
the original Vidor applicant. Consequently, there is no basis for the 
usual conclusion that Woodland simply chose Vidor to gain a 307 (b) 


preference. Following a grant to Woodland in the first hearing, on 


the basis of its superiority in the comparative areas, (ILD. 64D-69) 


(J.A. 001-004), the Review Board remanded the case to the examiner for 
a second hearing on the presumption created by the Policy Statement. 
Woodland appealed this order to the Commission, arguing that the facts 
surrounding its entry into the proceeding rendered the remand unfair 

and unduly burdensome. The Commission upheld the remand order, 


ee 


197 The text is appended hereto as Exhibit A. 
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but agreed that the facts presented were unusual, and accordingly, 
| 
permitted Woodland to modify its engineering, provided, however, it 
20/ | 
retained Vidor as its city of designation. (Order, FCC 66-515)! (J.A. 009-010). 


Woodland submits that on this ground, as well as for the reasons 


set out above, strong equitable grounds existed for waiving the ordinary 


operation of the Policy Statement. Woodland, acting in good faith, and 
| 


in direct response to an invitation issued by command of the Commission's 
| 


own rules, applied for a local station in Vidor, Texas. Thereafter, 


having won an initial decision on the basis of its superior proposal on 


a comparative basis, Woodland was forced to undergo further expense 


| 
and delay by adducing evidence in response to the Policy Statement 


| 
presumption which would not have been required on its initial application. 


It was then denied, some five years after having been filed, for | 
failure to meet its burden of proof. ! 


While it may be permissible for an administrative agency 


to change the rules in midstream for the ordinary applicant, provided 


| 

| 

| 

20/ Woodland did not amend its engineering, but it did offer to prove 
that even if it reduced its power from 1000 watts to 250 watts, it still 
would penetrate 70% of Beaumont with a 5 mv/m signal, but would 
suffer severe coverage losses in other respects. | 


ES 
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adequate notice and opportunity to comply are given, Rodel Press, 
Inc. v. FIC, D. C, Cir. Case No. 21,529, decided October 18, 1968, 
it was totally inappropriate for the Commission to do so here. But 
having done so, at the very least the Commission should not have 
gone on to mechanically deny the application on the very grounds 


for which the Commission first invited it. See Harriscope Broadcasting 


Co., supra, in which the Commission declined to apply the Policy 


Statement to an applicant proposing a 50, 000 watt station in a tiny 
community lying near Cheyenne, with a population of almost 50, 000, 
because, the Commission noted, the choice of La Grange as the city 
of designation was designed to achieve greater white area coverage 
rather than to acquire a 307(b) er 

In denying Woodland's request for special treatment based 
on the facts set out above, the Board argued that since in remanding 
the case the Commission had permitted Woodland to amend its engineering, 
no unfairness resulted. But the Commission insisted that Woodland 


i 


21/ The Policy Statement has also been waived in one instance where 

it would have applied by its terms because the applicant was a 

non-profit religious organization whose transmitter site was available 

at no cost, and whose programming, largely of a religious nature, 

was not oriented to the large contiguous central city. Grace Broadcasters, 
Inc., 6 FCC 2d 533 (1967). 
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retain Vidor as its city of designation, and as Woodland sought to show, 
| 


a substantial reduction in power would not have significantly improved 


22/ 
its standing under the Policy Statement. See supra, p. 33, n.20, 
| 

In sum, the Commission has simply engaged in a shell game 


in order to grant a sixth broadcast outlet in one community and deny 


the first in another. In doing so, it overlooks not only the historic 
| 
allocation goal of the Commission to provide a first service to as 
5 23/ , | 


many communities as possible, but contravened the plain intent 
of section 307(b) of the Act calling for a “fair, efficient, and equitable" 


distribution among the various states and communities. 


ee ! 
| 

22/ The examiner rejected this evidence at the hearing, but mentioned 

it in the Initial Decision. | 

| 

23/ The principle is so well established as not to necessitate extensive 

citation. See, however, the very Policy Statement on which the|Board 

relies in this case, 6R.R. 2d at 1904, 2 FCC 2d at 191. | 

There is a correlative strong presumption of need for a first local outlet. 

Star of the Plains Broadcasting Co. v. FCC, 105 U.S. App. D.C. 352, 


267 F.2d 629 (1959). 
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CONC LUSION 


For all the foregoing reasons, Woodland respectfully 


requests that the court reverse and remand this proceeding to the 


Commission, or provide such other and further relief as it deems 


appropriate. 


Respectfully submitted, 


HARRY M, PLOTKIN 


GENE A, BECHTEL 


—SSSSSSS 
WILLIAM L, FISHMAN 


Attorneys for Appellant 


Of Counsel: 


ARENT, FOX, KINTNER, 
PLOTKIN & KAHN 

1815 H Street, N. W. 

Washington, D. C. 20006 


December 20, 1968 


EXHIBIT _A 


§1.525 Agreements between parties for amendment or dismissal of, 
or failure to prosecute broadcast applications, | 


* * * 


(b)(1) Whenever two or more conflicting applications for 
construction permits for broadcast stations pending before the 
Commission involve a determination of fair, efficient and equitable 
distribution of service pursuant to section 307(b) of the Communications 
Act, and an agreement is entered into to procure the withdrawal b 5 
of the only application or applications seeking the same facilities! for 
one of the communities involved, all parties thereto shall file 
[notice thereof.] If upon examination of the proposed agreement 
the Commission finds that withdrawal of one of the applications _ 
would unduly impede achievement of a fair, efficient and equitabl. 
distribution of radio service among the several States and communities, 
then the Commission shall order that further opportunity be afforded for 
other persons to apply for the facilities specified in the application or 
applications to be withdrawn before acting upon the pending request for 
approval of the agreement. 


(2) Upon release of an order under subparagraph (1) of this paragraph, 
any party proposing to withdraw its application shall cause to be published 
a notice of such proposed withdrawal... . 

rs x * | 
| 

(4) Such notice shall additionally include a statement that new 
applications for a broadcast station on the same frequency, in the same 
community, with substantially the same engineering characteristics and 
proposing to serve substantially the same service area as the application 
sought to be withdrawn. . . will be entitled to comparative consideration 
with other pending mutually exclusive applications. om 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,264 


WOODLAND BROADCASTING COMPANY , 
Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


FELIX JOYNT AND JAMES JOYNT, d/b as 
KWEN BROADCASTING COMPANY, | 
Intervenor. | 


ON APPEAL FROM AN ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


QUESTIONS PRESENTED 


1. Whether it was arbitrary and capricious for the Review 
Board to deny an application pursuant to the Section 307 (b) suburban 


community Policy Statement issues when these issues admittedly and 
demonstrably required such denial? 


2. Whether the Review Board could properly have ‘compared 
the local transmission needs of two communities under Section 307 (b) 
when, by admission and demonstration, a realistic local transmission 


| 
facility was not proposed for one community? 


3. Whether it was arbitrary and capricious for the Review 


Board to refuse to extend the Policy Statement presumption| to an 
| 


=e 
application to which it did not by its terms apply, on the basis of 
a ground and by means of a procedure not permitted by the Policy 
Statement, particularly where the Policy Statement specifies both 
grounds and procedures whereby such extensions may properly be 
sought? 

4. Whether the objective engineering determination that 
a particular application comes within the provisions of the Section 
307(b) suburban community Policy Statement can properly be ignored 
because such application was filed in response to the publication 
requirements of Section 1.525 of the Commission's Rules? 


The pending case has not previously been before this 


COUNTERSTATEMENT OF THE CASE 

Appellant Woodland Broadcasting Company (Woodland) appeals 
pursuant to Section 402(b) (6) of the Communications Act of 1934, as 
amended, 47 U.S.C. Section 402(b) (6), from a decision of the Commis- 
sion’s Review Board denying Woodland'’s application (A. 16-34; review 
denied A. 34). The appellant's Statement of the Case satisfactorily 
recites the history and rationale of the proceedings which culminated 
in the Review Board’s decision (Br. pp- ae Woodland's appli- 
cation must be denied on the basis of the Board's adverse resolution 


of the disqualifying Section 307(b) suburban community Policy 


Statement issues; and that the mutually exclusive application of 


ee 
1/ However, to the extent that footnote 3 at page 3 of appellant's 
brief suggests that the issues here involved are not in effect 
"basic qualification” issues, the footnote is in error. 


== 
KWEN Broadcasting Company (KWEN), which had previously Beene 
fully qualified, would be granted. However, appellant significantly 
mischaracterizes the Board's decision in one respect material to 
this appeal. The Board did not, as Woodland recites (Br. pi 8), 
hold that the Woodland application must be denied because Mas it 
read the Policy Statement there was no latitude permitted in its 
administration; it was to be applied inflexibly, according to its 
literal terms." The Board denied the Woodland application for 
failure to establish, by a reasonably convincing showing, that its 
proposal would realistically provide a local transmission service 

to Vidor, Texas” (A. 18). The Board did decline to avoid the 
denial required by Woodland’s disqualification under the Policy 


Statement issues, because, as the Board fully explained: | 
| 
First, and most important, it is clear that | 
authority to review an initial decision does nt 
encompass authority to disregard the very issues | 
giving rise to a proceeding . . . The remand 
issues . . . were added by the Review Board as a 
matter of basic qualificat:on, and the Commission 
has specifically endorsed that action. (A. 19.) 


The Board also rejected on their merits the two considerations 
advanced in support of ignoring the issues -- coverage similarities 


and KWEN's narrow escape from the presumption: 


| 
As to the first of these facts, it may be observed 
that, while true, it does not give a complete or | 
accurate picture of the respective coverage of the 
two proposals [footnote omitted]. However, the 
erucial answer to the . contention is that the 
coverage similarities are irrelevant to the issue 
in question, which is concerned only with the | 
transmission aspects of Woodland's proposal. And 
as to KWEN's narrow “escape” from the Policy 
Statement presumption, it might be noted that, 


ue 


quite aside from the fact that KWEN's standing 
under the Policy Statement is totally irrelevant 
to Woodland's, it was largely to avoid the very 
inequities inherent in any such uncertain, ad hoc 
application of the operative presumption that the 
Policy Statement was promulgated in the first 
instance. (A. 19-20.) 


Additionally, the Board considered Woodland's argument 


that because of its entry into the proceeding pursuant to publica- 
2/ 


tion, the issues should be ignored, concluding that: 


Such a course’ of action is not only without legal 
warrant . . -| but also is without equitable appeal. 
While the Policy Statement issues do not provide 
for waiver, they do not . . . place suburban appli- 
eants in any inescapable dilemma. The presumption 
is rebuttable . .. and. . .[unsuccessful] appli- 
ecants are permitted . . . to establish their 
compliance with the coverage requirements of the 
city . .-. they will realistically serve. (A. 20.) 


Finally, the Board noted that the effects of the Policy Statement 
were procedural rather than substantive; that Woodland had in any 
event not been deprived of any rights originally accorded it; that 
special consideration had already been accorded to it by the Commis- 
sion's invitation of an amendment; and concluded that: 

At the present stage of the proceeding Woodland 

is substantively and procedurally on an equal 

footing with any other suburban applicant affected 

by the Policy Statement and must be held to the 

same evidentiary requirements. (A. 21.) 
It is these determinations, rather than the disposition of the 
designated issues, which are now essentially in dispute. 
SS 
2/ Upon voluntary dismissal of a prior application for Vidor, the 
withdrawing applicant was ordered to publish:a notice thereof, 


pursuant to the provisions of 47 CFR 1.525(b), inviting new appli- 
cations for Vidor. 
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SUMMARY OF ARGUMENT 


By the terms of the Commission's Policy Statement on 
| 


Section 307(b) Considerations For Standard Broadcast Facilities 
Involving Suburban Communities, 2 F.C.C. 2d 190 (1965), thel Review 
Board was required to and did remand the application of appellant 
Woodland Broadcasting Company. The requisite hearing issues, 
specified in the Policy Statement, were designed to cereomice 
whether its application would realistically provide a local 
transmission service for the specified community of Vidor, Texas, 
and if not whether it met the technical requirements for a service 
assigned to the presumptive community of Beaumont, Texas. ‘Success 
ful establishment of either one of these propositions was held, as 
also required by the Policy Statement, prerequisite to any further 
consideration of the application. The Board's decision, after 
remand hearing, concluded that the proposal was neither realistically 
for Vidor nor technically acceptable for Beaumont. The appellant 
does not contest either determination. Accordingly its appeal from 


the necessary resultant denial of its application must Likewise fail 
| 
for the reasons set forth in the following argument. 


Woodland's initial contention, that the remand issues 
should not have been dispositive of its application pecnee of the 
wide area coverage attributes of that application, is self defeating 
because proposals with such attributes are quintessentially the type 
which the Policy Statement is designed to preclude. (See Argument I 


below.) Woodland's contentions that similarities between ‘its 
| 
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proposal and that of intervenor KWEN Broadcasting Company required 
either that both applications be considered to be realistically for 
their specified communities or that both be presumed to be for other 
communities, must likewise fail because both the applicability of the 
Policy Statement issues and their resolution are unilateral determina- 
tions to be made with respect to all applications for new or modified 
facilities and are unaffected by the existence or attributes of 
competing applications. (See Argument II, A below.) Moreover, while 
the Board's examination of the KWEN application at the time of remand 


established that it was not on its face one to which the presumption 


applied, a procedure was available whereby Woodland could have 


attempted to establish that it was in fact such a proposal. How- 
ever, Woodland did not’ avail itself of such procedure and is therefore 
now barred from raising the matter. In any event, the allegations 
urged in support of designation of such issues are not of the type 
contemplated in the Policy Statement and would therefore have failed 
even if timely raised. (See Argument II, B below.) Finally, the 
Board properly rejected Woodland's suggestion that equitable 

ground for grant of its application inheres in the fact that such 
application was filed in response to a Commission-ordered publica- 
tion by a withdrawing Vidor applicant, inviting otherwise late 

filed applications for the same facilities and community. Subse- 
quent adoption of the Policy Statement and remand of the Woodland 
application neither subjected that applicant to any burden not 
imposed on all other affected suburban community applicants 


nor entitled it to amend its application to specify and conform 


| 

= | 
with the requirements for Beaumont, since the cutoff date for Beau- 
mont applications had already passed at the time of Woodland’ s 
original filing and was unaffected by adoption of the Policy Statement. 
(See Argument III, below.) 

In sum, denial of Woodland's application is ae both 
by the specific provisions and by the basic rationale of the Policy 


Statement and the matters here asserted by the appellant serve only 


to demonstrate the propriety of the decision below. | 


ARGUMENT | 
The essential and only contention urged by Woodland in 

this appeal, albeit in the form of several arguments, is that 

although the Review Board admittedly followed the specific directive 

of the Commission's §307(b) Policy Statement both in its designation 

and its resolution of the disqualifying remand issues herein, it 

somehow “subverted” the intent of §307(b) in thereafter denying the 

appellant's application. Such subversion, runs the area: 

results from the Board's failure, as a result of Woodland’ s disqualifi- 

cation, to reach the standard §307(b) comparison of the applicants’ 

communities. Woodland's specific arguments, however, suggest that 

its real concern is not with comparison of communities but with 

equivalent treatment of the two applications herein: its own, to 

which the Policy Statement presumption attached, and that of KWEN, 

to which it did not. Woodland suggests two reasons for reaching 


| 
the standard §307(b) comparison and avoiding the Policy Statement 


| 
issues. One is that the coverage similarities of the two proposals 


=f 
require a comparison of the two applications. The other, an equit- 
able argument, stems from the fact that Woodland first applied 
pursuant to Rule 1.525 publication permitting otherwise late filed 
Vidor applications to be filed. The appellant's third argument, 
that the disqualifying remand issues should have been designated 
as to both applicants, raising at least a possibility that neither 
could have been granted, is actually wholly inconsistent with its 
fundamental contention that it was error for the Board not to 
undertake a §307(b) comparison. 

While each of these arguments will be dealt with as a 
separate contention displaying its own defects, they all share a 
fundamental defect which standing by itself is fatal to Woodland's 


appeal. They all misconceive the intent of the Policy Statment 


and the significance of the Board's resolution of the Policy State- 


ment issues. Quite simply, the Policy Statement is intended to 
facilitate the fair, efficient and equitable distribution of standard 
broadcast facilities by providing a vehicle -- the Policy Statement 
presumption and the related issues -- whereby suburban community 
applications which constitute nothing more than substandard central 
city proposals may be identified and denied as inefficient alloca- 
tions. The Board's resolution of the issues in this case constituted 
its unchallenged judgment that Woodland’s propcsal was not in fact a 
legitimate local proposal for an independent suburban community. 

This determination rendered meaningless any attempt to compare the 
needs of the two proposed communities under standard §307(b) 


eriteria. 
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As indicated, Woodland's individual arguments all have 
further individual and fatal defects. In Part I, infra, it will 


be shown that Woodland cannot properly urge the wide area nature 


| 
of its proposal as a ground for avoidance of the Policy Statement 


issues because in so doing it asserts the very attribute of its 
proposal which requires that the Policy Statement issues be applied. 
In Part II, it will be shown that because the Policy Statedent 
issues attach on the basis of unilateral and objective gate, any 
similarities between the Woodland and KWEN proposals neither 
justify avoidance of the issues as to Woodland nor their designation 
as to KWEN. It will further be shown that although a means exists 
for addition of Policy Statement issues against such applications 
as KWEN's, which do not by their terms come within the Statement’s 
scope, this means was not used and is therefore now barred/ by §405, 
and in any event could not on the facts have succeeded, since the 
arguments raised do not comply with the Policy Statement directive 
concerning such showings. Finally, it will be shown in Part III 
that the manner of the Woodland applicant's entry into thi pro- 
ceeding accorded it no higher rights than would have attached to 
its predecessor at the same stage of the proceeding and that such 
rights did not include exoneration from the burden of establishing, 
at the threshold of the proceeding, that its proposal represented a 
realistic first local transmission service for Vidor, Texas, the 
Policy Statement’s prescribed prerequisite to a §307 (b) comparison 
of community needs. For all these reasons, we will show that the 


Woodland application was properly denied. 
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I. THE REVIEW BOARD PROPERLY APPLIED THE PRESUMPTION 
RAISED BY THE SECTION 307(b) SUBURBAN COMMUNITY 
POLICY STATEMENT WHEN THE ONLY FACTS URGED IN 


AVOIDANCE THEREOF ESTABLISHED THE AFFECTED APPLI- 
CATION AS THE VERY TYPE WHICH THE POLICY STATEMENT 


on a ee eS eee eres 


WAS DESIGNED TO PRECLUDE. 

On the basis of its conclusion that as power and coverage 
increase “stations in metropolitan areas often tend . . -. to identify 
themselves with the entire metropolitan area rather than with the 
particular needs of their specified communities," (Policy Statement 
on Section 307(b) Considerations For Standard Broadcast Facilities 
Involving Suburban Communities, 2 F.C.C. 2d 190, 192 (1965), 
reconsideration denied 2 F.C.C. 2d 866 (1966)), and in order that 


those applications which are demonstrably first local transmission 


services may be granted, the Commission has determined that appli- 
3/ 


eations to which the §307(b) Policy Statement presumption — attaches 
cannot be granted for their designated communities except where 
the presumption is rebutted by evidentiary showings including, but 


not necessarily limited to, several matters detailed in the Policy 


ee 
3/ As this Court noted in Northeast Broadcasting, Inc. v. F,C.C., 
___ U.S. App. D.C. __, 400 F.2d 749 (1968), “the Commission 
concluded that where an applicant proposed a 5 mv/m daytime contour 
which would penetrate the geographic boundaries of any community 
with a population of over 50,000 persons and with at least twice 
the population of the appellant's specified community, a presump- 
tion will arise that the applicant proposes to serve the larger 
community rather than his specified location.” 
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Statement (2 F.C.C. 2d 190, 193) and incorporated in the designated 
4/ 

remand issues herein. 


| 
Appellant Woodland Broadcasting Co. (Woodland) concedes 


that the presumption attaches (Br. p. 5); concedes the Review Board's 


determination that its evidentiary showing was inadequate to rebut 


the presumption (Br. p. 26, fn. 15); and further indicates that its 
| 


proposal is in fact, and is affirmatively intended to be, an area 


| 
wide rather than a local proposal (Br. pp. 12-13). These circumstances 
| 
| 
i | 
4/ The remand issues (A. 7-8) herein read as follows: | 
(a) to determine whether the proposal of Woodland Broad- 
casting Co. will realistically provide a local transmission 
facility for its specified station location or for another 
larger community, in light of all the relevant evidence, 
including, but not necessarily limited to, the showing! with 
respect to: | 
(1)° The extent to which the specified station lo¢ation 
has been ascertained by the applicant to have separate 
and distinct programming needs; 
(2) The extent to which the needs of the specified 
station location aze being met by existing standard 
broadcast stations; ; 
(3) The extent to which the applicant's program 
proposal will meet the specific, unsatisfied programming 
needs of its specified station location; and 
(4) The extent ~:o which the projected sources of, the 
applicant's advertising revenues within its specified 
station location are adequate to support its proposal, 
as compared with its projected sources from all other 
areas. 
(b) To determine, in the event that it is concluded pursuant 
to the foregoing issue (a) that the proposal of Woodland Broad- 
casting Co. will not realistically provide a transmission service 
for its specified station location, whether such proposal meets 
all of the technical provisions of the rules, including sections 
73.30, 73.31, and 73.188(b) (1) and (2), for standard broadcast 
stations assigned to the most populous community for which it 
is determined that the proposal will real:stically provide a 
local transmission service. 
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identify the proposal as precisely the type of application which the 
§307(b) Policy Statement sought to "discourage." Woodland neverthe- 
less contends that the wide area service characteristic of its 
proposal constitutes an appropriate and necessary ground for avoidance 
of the Policy Statement presumption and that the Board accordingly 
erred ab initio in designating its application for hearing on the 
specified remand issues. But the Commission was at pains to make 
clear in the Policy Statement that in order to effect a fair, 
efficient and equitable distribution of broadcast facilities, as 
required by Section 307({b), it would be the Commission's policy to 
consider grant of only such suburban community applications as were 
affirmatively demonstrated to constitute local transmission services 
yather than area services. Perforce, then, in pleading the non- 
local, wide area characteristic of its proposal as grounds for 
avoidance of the policy, Woodland seeks relief from the policy 
for precisely the same reason that the Board held it to be appli- 
cable. 

Its argument ‘is therefore reduced in substance to an 
attack on the policy itself, rather than application of that policy 
to Woodland. That attack must fail, not only because the Policy 


Statement has already been recognized by this Court in Northeast 


Broadcasting, Inc. v. F.C.C., 400 F.2d 749 (1968), as a proper 


exercise of the Commission's authority, but also because Woodland, 
which has elsewhere specifically purported to rest its appeal on 


the contention that the Board's decision is inconsistent with the 


= 35) = 


Policy Statement, (Br. p. 19), has never presented such an argument 


to the Commission. (47 U.S.C. 405.) 
Consistent Commission administration of the policy, as 
well as logic and the Policy Statement itself, precludes grant of 


the relief sought by Woodland. While Woodland correctly notes that 


the Commission has in one instance declined to apply the Policy 


Statement where it would otherwise have attached (Grace Broadcasters, 
Inc., 6 F.C.C. 2d 533 (1967)), and has also reached a policy 


| 
determination that certain classes of cases should be exempted 
| 


from its operation (Big Chief Broadcasting Co. of Tulsa, Inc. 
TOW), 4 F.C.C. 2d 148 (1366)), there is no warrant in the State- 


ment itself or any of the cited following cases for the suggestion 
that the policy is or can be avoided in a fact situation which is 
quintessentially the one with which the Policy Statement was 
designed to cope. 

The cases cited by Woodland demonstrate the contrary. In 
Grace Broadcasters, Inc., supra, the Commission determined that 
certain “unusual facts," which are not here relevant, presented by 
the applicant rendered it “inappropriate to apply the Policy State- 
ment presumption of intent” but specifically held that "we wish to 
stress" that this determination w:s not based on the ees 
pleading of the special nature of its religious programming which, 

| 


as with Woodland's proposal here, was directed to an area wide 
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audience. And in Big Chief Broadcasting Co. Tulsa, Inc. (KTOW) , 
supra, the Commission was dealing not with the limited factual 
situation before it in that case but with the necessity of balancing 
two Commission policies of general application in a situation where 
their simultaneous enforcement would be destructive of the objectives 
of one. The Commission determined there that the presumption 


normally raised by the Section 307(b) Policy Statement would in no 


event be applied where its Class IV power increase policy was also 


involved. The latter policy had previously been held to exempt 


affected operations from the effects of other Commission rules 
(including Rules 73.28(d) (3), the now defunct “ten percent rule,” 
and its successor provisions, the prohibited overlap system) when 
their enforcement derogated from effectuation of the Class IV 
policy. 

The Policy Statement itself provides for another class of 
exemption erroneously relied upon by the appellant (Br. p. 22) as 
precedent for waiver: renewal applications and competing applica- 
tions for the same facilities. See 1400 Corp. (KBMI), 4 F.C.C. 2d 
715 (1966}. By its specific terms, the Statement applies only to 
applications "for new and improved standard broadcast facilities" 

(2 F.C.C. 2d 190, 192-193), exempting both licensees seeking renewal 
of licenses covering existing facilities, (rather than modifications 


thereof, e.g., Stokes County Broadcasting Company (WKTE), 8 F.C.C. 2d 


a 
57 Subsequently the Review Board denied a request for deletion of a 
suburban community issue in “What The Bible Says, Inc.", 11 F.C.C. 2d 
620, review dismissed 12 F.C.C. 2d 610 (1968), wherein the petitioner 
unsuccessfully cited Grace, arguing that the wide area appeal of its 
proposed programming constituted a ground for avoidance of the policy. 
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934 (1967); see also Northeast Broadcasting, Inc. v. F.C.C. 
U.S. App. D.C. , 400 F.2d 749 (1968)), and new applicant: 


seeking these same "old" facilities. 


With the single exception of the Grace case, supra, which, 
| 


as noted, was found not to be within the rationale of the policy, 
| 


and which also itself rejected the proposition that an area wide 
service or program philosophy constitutes grounds for avoidance of 

the presumption, no specific case is cited wherein the Comission, 

on an ad hoc basis, declined to apply the presumption. The appellant's 


citation of Harriscope Broadcasting Corp. (KTWO), 5 F.C.C.|2d 723 


(1966), exemplifies its apparent difficulty in distinguishing between 
| 


the question of the applicability of the Policy Statement presumption 


| 
and the question of resolution of the Policy Statement issues. 


Woodland cites the case as one wherein the Commission "significantly 
. . . declined to appiy the presumption of the Policy Statement” 
(Br. p. 19) as if that constituted a precedent for declining to 
apply the presumption herein. In fact, however, Harriscope, unlike 


| 
apply at all, and its extension was therefore requested subsequent 


| 
this case, was one wherein the presumption did not by its [terms 
7 


| 
to designation pursuant to a provision of the Policy Statement not 


here relevant (See 12 F.C.C. 2d 190, 194, and Part II B, | 
St slab a EN OE Tes th | 
6/ This fact is clear from the designation order (Harriscope 


Broadcasting Corp. (KTWO), 4 F.C.C. 2d 600 (1966)), wherein the 
Commission never once even alludes to the Policy Statement. 
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Z7/ 
infra). The question here, on the other hand, is whether, when the 
presumption admittedly does by its terms apply, the Board should 
nevertheless have drawn back from compliance with the provisions of 
the Statement. 

Contrary to Woodland's contention, in our view cases such 
as Harriscope illustrate the fact that while the Commission has 
specifically provided a vehicle for extension of the Policy Statement 
rationale (See 2 F.C.C.' 2d 190, 194; and Part II B, infra), no means 
is provided for escaping it. Avoidance of the presumption itself is 
possible, as in Grace Broadcasters, Inc., but avoidance of its 
rationale, which effectively amounts to waiver of Section 307(b) 
of the Act, which is inherently beyond the Commission's power, is 
not. Where it cannot be demonstrated that the rationale of the 
Policy Statement is inapplicable, the presumption is raised and 


can only be escaped by rebuttal. 


For this reason the appellant's heavy reliance on the 


flexibility of administration intended by the Commission in its 


formulation of the Policy Statement does nothing to advance its 


eee 
7/ The Review Board declined to add the requested issue on much 

the same rationale as that followed by the Commission in the Class 

IV power increase cases discussed above (see Big Chief Broadcasting 
Co. of Tulsa ne., 4 F.C.C. 2d 715 (1966)). The Board effectively 
determined not only that the Policy Statement rationale did not 

apply to a Class IIA facility located 50 miles from the nearest large 
eity and seeking to provide white area service to a western state 
pursuant to the Commission's Clear Channel Report, 31 F.C.C. 565 
(1961), but also that invocation of the presumption would bring the 
Clear Channel policy, which did apply, into unnecessary conflict 
with the: suburban community policy, which did not apply. 
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ease. ‘The Commission did not intend a f:exible, ad hoc, considere- 
tion of whether the presumption applies in a given case. As. the 
Review Board's decision notes, the Statement was written to provide 
for certainty in that very respect (A. 20). All that the Statement 
intended was’ a flexible ad hoc consideration of whether the presump- 
tion has been rebutted in a given case. Thus, frequently it has 
been found unnecessary to designate cases for hearing where varying 
facts cited in rebuttal were held sufficient on the malcanete to 
demonstrate that the affected pecposess would in fact be loeal services 
for their specified acme acne The Review Board's decision here 


on appeal itself amply demonstrates the fact that rebuttal showings 


| 
under the Policy Statement issues have invariably been cons .dered on 


—————— an | 

8/ For example, in Donnelly C. Reeves, 6 F.C.C. 2d 531 (1967) an 
applicant whose 500 watt proposal had been amended from direct ionalized 
to omnidirectional operation, substantially reducing penetration, and 
whose pleadings demonstxated satisfactory showings under alt four sub- 
parts of the operative Policy Statement issue, was held to have rebutted 
the presumption without hearing. A similar showing on the jissues on 
behalf of a 500 watt omnidirectional proposal specifying a site located 
for maximum coverage of the designated rather than the presumptive 
community also avoided hearing in Clay Broadcasters, Inc. 4 F.C.C. 2d 
932 (1966). Each of two applicants in a Section 307(b) comparative 
proceeding was held to have rebutted the presumption without need for 
hearing in  ~iPage County Broadcasting, 5 F.C.C. 2d 557 (1966) , where 
both proposals, at 250 watts and 500 watts, respectively, would minimally 
penetrate portions of Chicago, consisting largély of O'Hare Airport and 
where their .directionalization was not such as to aggravate the 5 mv/m 
penetration of Chicago. A proposal for modification of facilities which 
would increase existing penetration was involved in KEZY Radio, Inc. 
(KEZY), 3 F.C.C. 2d 407 (1966), wherein the Commission, in jholding the 
presumption rebutted, attached weight to the irregular shape of the 
presumptive community and the fact that the area proposed to be served 
had newly become a separate Standard Metropolitan Seow on Area. 

Salt water conductivity leading to 5 mv/m penetration was considered 

by the Review Board in reaching the same result in Jersey Cape Broad- 
casting Corporation (WCMC), 2 F.C.C. 2d 942 (1966), as were engineering 


factors in West Central Ohio Broadcasters, Inc., 3 F.C.C. 2d 223 (1966). 
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a flexible ad hoc basis. For example, although Woodland proposes 
higher than minimum power (1 kilowatt) and 5 mv/m penetration of 
substantially all of the presumptive community of Beaumont, Texas 
(98.5% of Beaumont’s population and 96.8% of its area), the Review 
Board declined to weigh’ such factors against Woodland and in fact 
noted that in view of such additional unique factors as "the manner 
of Woodland's entry into this proceeding,” which “largely predeter- 
mined" the engineering aspects of its proposal, the Board would 
"look favorably upon a lesser showing under the designated fact- 
finding issues than might otherwise be required . . ." (A. 24). 
Thus, far from exhibiting the "inflexible, scimitar - like” 
rigidity cited by Woodland (Br. p. 23), the Board's decision 
reflects that the special circumstances of this particular appli- 
cant’s proposal were not only considered but were also weighed in 
its favor in reaching a determination under the issues. 

Woodland's assumption that application of the Policy 
Statement in a given case depends upon the nature of the other 
matters at issue in that case is illogical and wholly without 
support. The Policy Statement presumption is intended as a tool 
to facilitate administration of §307(b) of the Act, as the appel- 
lant admits. But to hold that this particular tool will sometimes 


be used and sometimes not is, as noted above, to say that on some 


occasions §307(b) will be adhered to and on others not. In formulating 


the Policy Statement, the Commission adopted no new substantive theory 
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under §307(b). The Commission's "historic goals for allocations 
of AM broadcast service” are reiterated at the beginning of the 
Policy Statement in order of descending priority as follows: 
"(a) To provide unimpaired service within the normally protec 
contours of new and existing standard broadcast facilities; @) 

to provide a primary aural service to areas lacking that service; 

(ce) to provide a first, local aural service to as many independent 
communities as possible; and (d) to provide multiple, local aural 


services to as many independent communities as possible.” The 


Policy Statement, by means of the rebuttable presumption specified 


jto 


therein, seeks to provide a procedure whereby, with respect 


priorities (c) and (d), it can be determined whether in fact 
certain specified proposals are designed to and will serve as 
"local aural services" for "independent communities." It adopted 
no new or modified substantive standards but merely required 
evidentiary demonstration that the preexisting allocations principles 
would in fact be effectuated by grant of an affected proposal. 

In seeking avoidance of the presumption where the! rationale 
giving rise to it demonstrably applies, Woodland is effectively 
calling into question not application of the presumption but the 
§307(b) priority underlying it. However, since the asserted 


| 

reason for calling the presumption into question in this case is 

| 
| 

that to apply it would not effectuate the relevant §307(b) mandate, 
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Woodland's argument constitutes a self-defeating antilogy. 

In the final analysis, Woodland's argument is simply 
that since the original problem presented in this case was a §307(b) 
choice between two mutually exclusive applicants, any action which 
prevents the Commission from reaching that choice subverts §307(b). 
As is clear from the foregoing discussion,however, the only purpose 
of application of the Policy Statement presumption herein was to 
permit specific consideration of the original assumption that a 
genuine §307(b) choice was involved. The Board's unchallenged 
determination on the merits that Woodland did not realistically 
propose a local Vidor transmission service constituted a deter- 
mination that there had’ never in fact been two local transmission 
proposals to compare. The decision thus obviated the necessity 
for comparison of the two proposals and dictated grant of the 
only one which exhibited the requisite local character under 


9/ 
§307(b) - 


ee ————eeee 
9/ In this connection it might be noted that Woodland's argument 
that (Br. p. 25, fn. 14) because both applicants are qualified aside 
from the Policy Statement issues, this case is different from those 
involving Commission refusal to compare two applicants where one 

was disqualified for a rule violation (citing as example Guinan v. 
F.C.C., 111 U.S. App. D.C. 371, 297 F.2d 782 (1961)) is wholly 
specious. In those cases, as in this case, applicants failed to 
demonstrate that their proposals possessed some characteristic 
deemed by the Commission to be prerequisite to a grant. Lack of 
such a characteristic must be fatal here as in those cases. The 
fact that the characteristic here involved is one which all appli- 
eants are required to possess but only some to demonstrate is a 
distinction perhaps, but a meaningless one. Failure to surmount a 
procedural obstacle is'no less fatal than failure to surmount a 
substantive one where the purpose of both is the same. 
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| 
II. THE REVIEW BOARD PROPERLY DECLINED TO DESIGNATE 
SECTION 307(b) POLICY STATEMENT ISSUES AGAINST AN 
APPLICATION NOT WITHIN THE AMBIT OF THE POLICY 
MERELY UPON ALLEGATIONS OF COMPARATIVE COVERAGE 
SIMILARITIES TO ANOTHER APPLICATION WHICH DID COME 
WITHIN THE AMBiT OF THE POLICY. 


As an alternative ground for reversal of the Board's 
decision, Woodland argues (Br. p. 10) that if application of the 
| 
Policy Statement presumption to its proposal was, considered alone, 
a valid exercise of discretion, then failure to apply the presumption 


to the KWEN proposal as well constituted a reversible abuse) of dis- 
10/ 
eretion. This argument must fail for the reasons set forth below. 
| 
| 
The Applicability Of The Section 307(b) Policy 
Statement Presumption To A Given Proposal Is 
Governed Solely By The Provisions Of The State- 
ment And zs Unaffected By The Existence Of Other 
Mutually Exclusive Provosals To Which It May Or 
May Not Apply. | 


The Policy Statement provides that its presumption applies 
| 
whenever an applicant for new or improved standard broadcast 


facilities proposes an operation which places a 5 mv/m daytime 
| 

signal over any part of a community, other than the designated 
| 


community, which has a population at least twice as large as 


| 
that of the designated community and greater than 50,000. ‘There 


10/ While Woodland appears to assume that application of the 
presumption to both proposals would result in their comparative 
consideration as Beaumont proposals, this result is, as Woodland 
elsewhere (Br. p. 6) recognizes, barred by the Policy Statement 
since neither meets the technical requirements for a Beaumont 
station. Thus, the necessary implication of the argument is that 
KWEN's proposal as weli as Woodland's should have been designated 


for hearing on the Folicy Statement issues. 
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is no further qualification for or limitation on applicability. 
The Commission "is persuaded that the public interest requires 
application of this policy to all pending applications as well 
as those filed in the future whether opposed or not, since it 


will materially assist us in making fair, efficient, and equitable 


allocations of standard! broadcast facilities in metropolitan areas.” 


(2 F.C.C. 2d 190, 194.) 
The administration of the policy has been consistent 


with this pronouncement: unopposed applications have been desig- 
11/ 
nated for hearing and found both to have rebutted and to have 
12/ ; 
failed to rebut the presumption; mutually exclusive applications 


have been designated in’ cases where each was found to have failed 
13/ 

in rebuttal, and where one was successful in rebuttal and one 
1y/ 

unsuccessful; and issues have been designated as against only one 


applicant in a multiple party proceeding in cases where the pre- 
15/ 
sumption had been held to have been rebutted, and not to have been 
16/ 
rebutted. At no stage of any of these proceedings has consideration 


—— SSS 
li/ Northeast Broadcasting, Inc. v. F.C.C., __ U.S. App. D.C.__, 
YOO F.2d 749 (1968). 


12/ Hiram A. Goodman, 10 F.C.C. 2d 141 (1967), Northern Indiana 
Broadcasters, Inc., 13 F.C.C. 2d 546 (1968). 

13/7 The Tidewater Broadcasting Company, Inc., 12 F.C.C. 2d 471 
(1968), appeal pending sub nom. Edwin R. Fischer v. F.C.C., D.C. 
Cir., Case No. 21,942. 

14u/ Monroeville Broadcasting Company, 12 F.C.C. 2d 359 (1968), 


appeal pending sub nom. Miners Broadcasting Service, Inc. v. F.C.C., 
D.C. Cir., Case No. 21,937. 


1S/ Jupiter Associates, Inc., 12 F.C.C. 2d 217 (1968) . 
16/ The Boardman Broadcasting Company, 10 F.C.C. 2d 422 (1967). 
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been given to the existence or nature of competitive applications. 
Thus, while it is true that one of the facts which motivated the 
Commission to adopt the Policy Statement was the desire to prevent 
applicants from seeking an unfair comparative Section 307 (b) 


advantage through designation of suburban communities lacking both 


facilities and identities independent of their central cities, the 
Commission did not, either in the Policy Statement or in its admini- 
stration, limit application of the presumption to cases where one 

of the multiple applicants demonstrably stood to gain such an 


advantage. | 


In arguing that coverage similarities between its own and 
KWEN's proposal necessitated application of the presumption, to both, 
Woodland not only flies in the face of the clear words of the 
Policy Statement but also misconceives its intent. Woodland takes 
the position that (Br. p. 10) “since both applicants were fully 
eligible for grant apart from the Policy Statement, and since they 
were essentially identical in terms of area and population served. 


and coverage of the central city [KWEN would put a 5 mv/m signal 


over 80% of Beaumont as opposed to Woodland's coverage of over 95% 


of Beaumont (A. 6-7}], the manner in which the Review Board applied 
| 

the Policy Statement foreclosed rather than expanded the scope of 
| 


= an n ~ ~ ~ | 
inquiry into the comparative needs and interests of Vidor dnd 


i 
Port Arthur. . .* 
| 
177 The Review Board indicated some reservations on this point 
(A. 19-20). | 
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The basic consideration which this argument overlooks is 
the fact that the presumption was applied to the Woodland application 
not to facilitate inquiry into the "comparative needs and interests 
of Vidor and Port Arthur” but rather to determine whether it would 
be realistic to undertake such a comparison in the first instance. 
For this reason the rationale of the pre-Policy Statement cases 
cited by Woodland is inapposite. Such cases as Huntington Broad- 
easting Co. v- F.C.C., 89 U.S. App. D.C. 222, 192 F.2d 33 (1951) 
(affirming prior Commission decision) and Miners Broadcasting Co. 
v. F.C,C., 121 U.S. App. D.C. 222, 349 F.2d 199 (1965) (reversing 


prior Commission decision) represent earlier and not always 


successful Commission efforts to deal with spurious “local” proposals 


in the context of a competitive proceeding where comparative Section 
307(b) advantage was sought. 

The Policy Statement presumption, however, is intended to 
provide a vehicle whereby all new applications, whatever the con- 
text in which they arise, may be examined to determine, unilaterally 
and by means of objective evidence, whether they would in reality be 
local services for their designated communities. Only after such 
examination, and "if an applicant sustains his burden under the 
specified issues an rebuts the presumption," will he "he treated 


as an applicant for his specified community and accorded all of 
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the 307(b) considerations which flow therefrom, "(2 F.C.C. 2d 
18/ 
190, 194.) ; | 


in arguing for application of the presumption to hoth 
proposals, Woodland falls into the same error which characterized 
its initial argument that the presumption should have been applied 
to neither. As we indicated previously, the very reason advanced 
for similar treatment, i.e. the wide area coverage, precludes 


decision on the basis proposed. Woodland argues (Br. Pp. 10) that 
| 

since, pursuant to § 307(b), the two proposals are virtually 

identical, it is anomolous to apply the policy to only one, 


because to do so precludes the requisite §307(b) choice | 
| 
between them. However, if indeed they are identical pursuant to 


| 
§ 307(b), then even absent application of the presumption to 
| 


either, there would never be a § 307 (b) choice made. Rather the 
: 19/ | 
decision would rest on a comparison of the applicants, not the 
| 
communities. | 
| 
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18/ For this reason, as weil as that noted on page 24U above, the 
pre-Policy Statement cases cited by Woodland involving competing 
wide area proposals wherein the Commission found §307(b) factors 
inclusive and based its decisions on the comparative issue jare 
inapplicable. The Commission’s present judgment is that proposals 
nominally located in suburban communities but not realistically 
providing transmission service to those communities should not be 
granted under some non-§307 (>) criterion, but rather oe out- 
right (unless they qualify for their presumptive communities) . 

19/ Although, as Woodland notes (Br. p. 13), the Examiner's first 
decision ostensibly rested on such a comparison, the preference to 
Woodland which tipped the balance, the presumptive need of Vidor for 
a first local service, was carried over from the inconclusive §307 (b) 
jicsue. Since the proposal has now been held not to be a realistic 
first local transmission service for Vidor, that preference would no 
longer apply. in any event, the Commission's adoption of its Policy 
Statement on Comparative Broadcast Hearings, 1 F.C.C. 2d 393. recon- 
Sideration dented 1 F.C.C. 2d 918 (1965) would, as the Review Board 
recognized, “significantly affect such original evaluation of the 
applicants.” (A. 18) 
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Absent A Threshold Showing By Woodland That The KWEN 
Proposal Will Realistically Serve Primarily A 
Community Other Than That Specified, The Policy 
Statement Bars Extension Of Its Presumption To 

The KWEN Proposal. 


The final paragraph of the Policy Statement (2 F.C.C. 
2a 190, 194) provides: 


In those instances where the presumption would not 
arise, because the applicant's proposed contours do 
not extend far enough or because the larger 
community lacks the required population, interested 
parties may, of course,- petition to designate the 
application for hearing or to enlarge the issues of 
an already scheduled hearing, and such petitions 
will receive favorable consideration, if the petitioner 
makes a threshold showing that the proposal will 
realistically serve primarily a community other than 
his specified community. 


Pursuant to such provision, Woodland could have petitioned the 
Review Board to apply the presumption to KWEN's application. 
Such a request would have succeeded had Woodland made a 
threshold showing that the KWEN proposal would realistically 
serve Beaumont rather than its designated community of Port 


Arthur. No such petition was ever filed, however, which bars 


Woodland from raising the request in this Court. 47 U.S.C. 40S. 


In any event, the allegations here made by Woodland are in- 
sufficient on their face to justify the result sought. 

The prime distinction between the positions of the two 
proposals herein under the Policy Statement is that with respect 
to Woodland, the presumption attached automatically, placing the 
burden on Woodland to show that its proposal is realistically for 


Vidor and not Beaumont, whereas with respect to KWEN, the presumption 
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cannot attach in the first instance unless Woodland successfully 
| 


carries the burden of establishing by a threshold evidentiary 


showing that. KWEN's proposal, considered on its own merits.) is 
realistically for Beaumont and not Port Arthur. | 
The only arguments offered by Woodland, aside from the 
| 


reception similarities of the two proposals, are that KWEN failed 
| 20/ 
by a “thin margin™ to come within the ambit of the Policy Statement; 


that its proposal would not comply with the Commission's coverage 
rules in regard to Beaumont; that KWEN did not make as many 
| 


| 
surveys of area residents as did Woodland; that it was inequitable 


to Woodland not to apply the presumption to KWEN; and that the 
cut-off point specified by the Commission for application of the 
presumption was “rather arbitrarily selected.” These arguments 
answer themselves, although none of such answers is relevant to 
the question presently at issue, since none contributes othe 
actual showing which must at the outset be offered by Woodland: 
that the KWEN proposal will serve primarily Beaumont rather than 
Port Arthur. By permitting such a threshold of showing to be made, 


the Commission provided for flexibility in administration of an 
| 
20/7 While it is true that KWEN's 5 mv/m signal would cover some 
80% of Beaumont, and that the presumption would have attached but 
for the fact that Port Arthur's population is slightly more than 
half as great as Beaumont's, the implication that these facts 
render Vidor and Port Arthur somehow comparable is erroneous. 
Port Arthur has a population of almost 70,000 people as opposed 
to Vidor'’s 1960 population of something less than 5000; has its 
own urbanized area; and is, along with Beaumont, a central city 
in the Beaumont-Port Arthur Standard Metropolitan Statistical 
Area, as defined by the Census Bureau. 
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21/ 
admittedly arbitrary cut-off point. But to argue that because 


the cut-off point is arbitrary, it should be wholly ignored, is 
to render the Policy Statement meaningless. This is the meaning 
of the Board's observation: 


[A]s to KWEN’s narrow "escape”™ from the Policy 
Statement presumption it might be noted that 
quite aside from the fact that KWEN's standing 
under the Policy Statement is totaliy irrelévant 
£o Woodland’s, it was largely to avoid the very 
inequities inherent to any such uncertain, ad 
hoe application of the operative presumption 
that the Policy Statement was promulgated in 
the first instance. See Miners Broadcasting 
Service v. Doc 121 U.S. App. D.C. 222, 


39 F.2d 199 (1965). 


III. THE REVIEW BOARD PROPERLY HELD THAT AN 
APPLICANT ENTERING A PROCEEDING PURSUANT 
TO A RULE 1.525 PUBLICATION AFTER THE 
CUTOFF DATE FOR FILING OF APPLICATIONS 
ACQUIRES NO HIGHER RIGHTS THEREBY THAN 
WOULD HAVE ACCRUED TO ITS PREDECESSOR 
AT THE SAME STAGE OF THE PROCEEDING. 


oo eS 


Woodland's citation of the genesis of its application 
an equitable ground for avoidance of the Policy Statement pre- 
sumption has been exhaustively considered by the Review Board 


and the Commission, both of whom accorded it significance in 


ry 


areas where it was found to be relevant. Thus the Commission, 


eS 
21/ This flexibility has led to addition of issues on at least 
three occasions (Quter Banks Radio Co., UMOeE Ca C. S2d 

" r7 7-49) 5 V.W.B., Inc., 8 F.C.C. 2d 744, reconsideration 
denied 10 F.C.C. 2a 534 (1967); Babcom, Inc., 12 F.C.C. 2d 306 (1968) ) 
and to consideration of requests, ultimately denied, in at least 
five other cases (Dyrgin Associates, Inc., 10 F.C.C. 2d 24 (1967); 
Radio Collinsville, Inc., 14 F.C.C. 2d 1058 (1968); Risner Broad- 


snes 
casting, inc., 13 F.C.C. 2d 781 (1968); Harriscope Broadcasting 
Corp., 5 F.C.C. 2d 723' (1966); Dennis A. Sleighter and Willard 


D. Sleighter (WWDS), 3 F.C.C. 2d 646 (1966)). 
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in affirming the Board’s original decision and remand, offered 
Woodland an opportunity to amend its engineering proposal in 
any manner consistent with its continued specification of the 
community for which it had applied (A. 10). Similarly, the | 
Board's decision declined to weigh engineering factors | 
against Woodland under the Policy Statement issues, noting that 
"the engineering aspects of its proposal were largely predetermined 
by the manner of Woodland'’s entry into this proceeding.” Q. 24.) 

Nevertheless, Woodland argues that two further con- 
sequences should-alternatively have flowed from the manner of its 
filing. It should have been permitted to amend its application 
to specify Beaumont as its principal community; and the Commission 
or the Board should have “waived” the presumption. Both of! these 
arguments are devoid of merit. 

The requested amendment to specify a Beaumont facility 
is in specific conflict with the very rule pursuant to which 
Woodland was permitted to file its application. Rule 1.5250) (2) 
(47 CFR Section 1.525 (b) (1)) provides that in dismissal agreement 
situations such as that involved in this case when the original 
Vidor applicant withdrew, "the Commission shall order that further 


opportunity be afforded for other persons to apply for the | 
| 


facilities spdcified in the application or applications to be 
| 
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22/ 
withdrawn. .. .” Rule 1.525(b) (2) dictates that such further 


opportunity is afforded through a publication by the withdrawing 
party “in a daily newspaper of general circulation published in 
the community in which it was proposed to locate the station.” 
Among other matters required to be included in the notice are the 
following, constituting’ the entire text of Rule 1.525(b) (4): 


(4) Such notice shall additionally include a state- 
ment that new applications for a broadcast station on 
the same frequency, in the same community, with sub- 
stantially the same engineering characteristics and 
proposing to serve substantially the same service 
area as the application sought to be withdrawn, 
timely filed pursuant to the Commission's rules, 

or filed, in any event, within 30 days from the 

last date of publication of the notice (notwith- 
standing any provisions of this chapter normally 
requiring earlier filing of a competing appli- 
cation}, will’ be entitled to comparative considera- 
tion with other pending mutually exclusive appli- 
cations. 


22/ Rule 1.525(b)(1) reads in its entirety as follows: 


(b) (1) Whenever two or more conflicting applications for 
construction permits for broadcast stations pending before 

the Commission involve a determination of fair, efficient 

and equitable distribution of service pursuant to section 

307(b) of the Communications Act, and az agreement is entered 
into to procure the withdrawal (by amendment to specify a 
different community or by dismissal pursuant to §1.568) of 

the only application or applications seeking the same facil- 
ities for one of the communities involved, all parties thereto 
shall file the joirtt request and affidavits specified in para- 
graph (a) of this section. If upon examination of the proposed 
agreement the Commission finds that withdrawal of one of the 
applications would unduly impede achievement of a fair, efficient 
and equitable distribution of radio service among the several 
States and communities, then the Commission shall order that 
further opportunity be afforded for other persons to apply for 
the facilities specified in the application or applications to 
be withdrawn before acting upon the pending request for approval 
of the agreement. 
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Thus, whereas the rule pursuant to which Woodland Filed 
specifically limits new applications to parties adopting aa esaty 
the same facilities and engineering proposals, and proposing the 
same communities, Woodland would have the entire proceeding reopened, 
effectively extending the cut-off date originally applied td all 
mutually exclusive applications for the frequency, but would have 
the benefits of such reopening extended only to itself. Moreover, 
it would have the Commission grant it permission to amend not only 
by specification of a new principal community but also by revision 
of its engineering to conform to such new specification. In other 
words, it would effectively be awarded permission to file a wholly 
different application. 

Woodland’s suggestion that in denying it soa to 
amend to specify Beaumont as its principal community the Commission 
was according it some lesser right than other applicants whose appli- 
cations were already on file when the Policy Statement was adopted 


is contrary to fact. While amendments have indeed been accepted from 


applicants in like position, they have invariably been of the same 


type which Woodland was here authorized to make. For example, in 


Dennis A. Sleighter and Willard D. Sleighter (WWDS), 3 F.C.iC. 24 
| 


646 (1966), the Review Board affirmed an Examiner's acceptance of 


| 
an amendment filed in response to a motion to add suburban | 


community issues after the closing of the record ina Section 
| 
| 
307(b) comparative case. The affected applicant was permitted to 
| 
amend its 5 kw proposal to reduce power to 1 kw, thus withdrawing 


its 5 mv/m signal from Altoona, Pennsylvania, which would other- 
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wise have been its presumptive community under the Policy Statement 
23/ 
since 9% of it was within the applicant's 5 mv/m contour. 


While neither Woodland nor any other such applicant may 
be permitted effectively to file a new application which specifies 
the central city, all such applicants may receive grants for the 
central city if their existing proposals are found to be central 
city proposals and to qualify therefor. This possibility was 
specifically discussed by the Review Board below: 


While Woodland (which also concedes the literal 
applicability of the Policy Statement) does not 
suggest that the first remand issue should be 
ignored, the net effect of its argument--that 
because it was effectively ‘forced’ to specify 
Vidor its application should not be denied as 

a Beaumont proposal--is to request a waiver of 
that issue insofar as an adverse resolution 

would require denial of Woodland*s application. 
Such a course of action is not only without legal 
warrant. . . , but also is without equitable 
appeal. While the Policy Statement issues do 

not provide for waiver, they do not, on the 

other hand, as Woodland‘s argument suggests, place 
suburban applicants in any inescapable dilemma. The 
presumption itself is rebuttable by means of an 
appropriate showing, and in the absence of such 

a showing, applicants are permitted under the 
second issue to establish their compliance with the 
coverage requirements of the city it has thus been 
shown they will realistically serve. (A. 20.) 


23/ In the same case the Board rejected an argument that. even if 
the amendment were accepted, an issue should be added pursuant to 
the final provision of the Policy Statement as Woodland has here 
argued, because the amendment definitely established that -the 
affected proposal was not within the rationale of the Policy 
Statement and the proponent of the issues failed to make the 
requisite threshold showing that the proposal was in fact for 
Altoona rather than the designated community. 
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In other words, every affected application is given two 
clear chances at success. Its proponent can successfully establish 
that it is a realistic local proposal or, failing that, may establish 
that while it is in fact a cemtral city proposal it meets all the 
requirements therefor and need only at that point be amended to 
specify the realistic city of service to be considered as a| legiti- 


mate application therefor, However, if the applicant can neither 


establish its proposal as realistically local nor in compliance 

with central city technical rules, then it becomes exactly ‘the sort 
| 

of application which the Commission seeks to discourage, a isub- 


standard big city proposal. 
| 
Because Woodland admittedly falls into this latter 


category, having failed to rebut the Policy Statement issues 
and yet not being technically qualified for Beaumont, it seeks 


| 
authorization at this time to file an application which has been 
| 
precluded since the original cut-off date for the channel, | that 


is, one which specifiss and qualifies for Beaumont. Recognizing 
this fact, the Review. Board clearly set out the applicable) law: 


Thus, to the extent Woodland was actually caught! in 
any dilemma by the manner of its entry into this; pro- 
ceeding, such dilemma could only be caused by the fact 
that while it entered the proceeding pursuant to the 
fortuitous circumstances of a publication for Vidor 
applicants, it did so intending to serve Beaumont. 
The Commission's statement on affirmance of the | 
Board?s vemand that any Woodland amendment would have 
to be consistent with its continuing specification 
of Vidor imposed no new requirements: it merely | 
recognized the existing fact that Woodland's appli- 
cation was necessarily limited by the circumstances 
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under which it was filed; and the time was then 

long past when applications for Beaumont could 

be accepted in the proceeding. Accordingly , 
application of the Policy Statement has deprived 
Woodland of no rights originally accorded it; 

the Policy Statement only creates a situation 

in which it must be demonstrated rather than 

assumed that the applicant's proposal is 
realistically for Vidor. To such demonstration the 
manner of Woodland’s filing is not germane. Insofar 
astnat applicant’s status was unusual, the Commission 
has already afforded it every opportunity, consistent 
with its prosecution of a realistic Vidor proposal, 
to obviate any problems caused by the manner of its 
entry into this proceeding, by permitting amendment 
of its engineering showing. At the present stage 

of the proceeding Woodland is substantively and 
procedurally on an equal footing with any other 
suburban applicant affected by the Policy Statement 
and must be held to the same evidentiary requirements. 
{A. 20-21; footnote omitted. ) 


Woodland's alternative argument that, failing permission 
to file a wholly new application, it should be excused from 
rebuttal of the issues because it entered the proceeding pursuant 
to Rule 1.525 publication, is equally devoid of merit. The only 
real effect of that publication was that it gave Woodland a 
second chance to file for the channel, for which applications 
would otherwise by that time have been frozen. Once Woodland 
filed, however, it stepped into the shoes of its predecessor, 
which would have been equally bound. The original Vidor 


applicant, like Woodland, filed prior to promulgation of the 


Policy Statement and like Woodland, upon whom its procedural 


rights devolved, the original Vidor applicant "would presumably 
also have been forced to establish that its proposal was 
realistically for Vidor had it still been a party to this 


proceeding when the Policy Statement was adopted.” (A. 21.) 
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That the operation of Rule 1.525 in no way mitigates the 
effects of the Policy Statement _ has also been demonstrated in another 
context. In Logan Broadcasting Co., 10 F.C.C. 2d 166 (1967), an 
applicant in an §307(b) case, against whose application the suburban 
community issues had been designated, sought to withdraw pursuant 
to a Rule 1.525 dismissal agreement. In that case the Review Board 
approved the agreement without ordering the publication required 
in this case. Its rationale was that while the dismissing applicant 
had specified a community without an existing transmission facility, 
it had not, at the time of the agreement, rebutted, or attempted to 
rebut, the presumption that it was realistically an applioatt for 
the well-served nearby central city. Since withdrawal of an 
application specifying that city would not have required publication 
under the standards enunciated in Rule l. 525(b) (1) (set forth at 
page 30 above) the Board found it equally unnecessary with respect 
to an application presumptively for that city. 
Woodland nevertheless argues that in this case its entry 


pursuant to publication had virtually the effect of rebutting, or 


| 
rendering inapposite, the Policy Statement presumption. It, argues 


(Br. p. 32) that since the purpose of publication was to protect 
the §307(b) rights of Vidor and since Woodland was therefore bound 
to file for Vidor or not file at all, "there is no basis for the 
usual conclusion that Woodland simply chose Vidor to gain a 307 
(b) preference.” While this factual deduction is eminently 


sensible, it again misconceives the purpose of the policy. | 
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While the subjective aces an applicant in filing often con- 
stitutes relevant a the Policy Statement issues are not 
designed to determine subjective intent but objective facts. Ibe 
the evidence leaves a possibility that in fact a proposal will 
eventually become merely a substandard big city station, then it 
will not be granted for the specified community. Ihe Tidewater 
Broadcasting Company, Incorporated, 12 F.C.C. 2d 471 (1968), supra. 
Woodland further places reliance on the Commission's 
publication order as in effect constituting some sort of a 
determination on the merits that (1) anyone who filed for Vidor 
would be a realistic Vidor applicant and (2) anyone who filed for 
Vidor would be preferable to the Port Arthur applicant since that 
applicant specified a city with multiple existing services (Br. 
pp. 33-35). The publication order had no such effect. While 
adoption and application of the Policy Statement left unaffected 
the Commission's long standing presumption of need for a first 
local transmission service in any community lacking one, it did 
impose a threshold requirement that any party governed by the 
Policy Statement first demonstrate that it proposes such a local 
transmission before it can claim any §307 (b) evidentiary benefits. 


In any event, since the publication order herein preceded issuance 


ee eee 
247 Thus, for example, evidence of intent not to be a local 
operation could be of importance. See, e.g., The Tidewater 


Broadcasting Company, Incorporated, 12 F.C.C. 2d 471 (1968). 
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of the Policy Statement. it is difficult to conceive how it | 
could have modified the effects of that policy in this or ary 
other case. 

The only real change wrought in the original proceed- 


| 
ing by the rule 1.525 publication herein was that the makeup of 
| 


one applicant changed. While such a change is relevant to 


| 
the standard comparative issue, it is of no relevance either 
| 


to the standard §307{b! issue (since the engineering proposal 


of the original applicant was effectively adopted) or to the 
| 


Policy Statement question. 


The Commission's Review Board correctiy designated 
and correctly resolved the suburban community issues. The 
essence of appellant's objection to those determinations is 
simply that they precluded 2 §307 (b) comparison of its speci 
fied community of Vidor with the community of Port Arthur firom 
which appellant believes it would have emerged victorious. | 


The Board’?s actions would remain proper in any event, however, 
! 


since their net effect was simply to demonstrate that such 4 
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307(b) comparison would have been meaningless in this case 


because the appellant, as it now concedes, did not realistically 
propose a Vidor service. Accordingly, for the reasons stated 
azove, the decision herein should be affirmed. 

Respectfully submitted, 


HENRY GELLER, 
General Counsel, 


JOHN H. CONLIN, 
Associate General Counsel, 


LENORE G. EHRIG, 
KATRINA RENOUF, 
Counsel. 
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I 


In its opening brief, Woodland argued that the Review 


Board abused its discretion by applying the Policy Statement inflexibly 


and in a mechanistic fashion and in refusing to consider the question 


whether the Policy Statement should be considered inapplicable or 
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subject to waiver, on the basis of the special facts presented. There 


is nothing either in the Commission's brief or that of Intervenor which 
| 


comes to terms with this central issue. Neither party even attempts to 


explain to this court why the result reached is in accord either with 
y | 


section 307(b) of the Act, or with the broad public interest mandates of 


the Communications Act. The Commission's brief largely confines 


itself to demonstrating that the Board's decision constitutes application 


of the Policy Statement according to its terms. But that is not the issue 


on appeal, since Woodland concedes that the Policy Statement was applied, 
1/ | 


in a draconian manner, according to its terms. Woodland's complaint 
is that the-Poli 

application in li 
Sy SS oe ! 


In its opening brief, Woodland argued that the Policy 


Statement was promulgated by the Commission to serve only as a guide 
| 


eo 


1l/ Woodland does not, however, concede the accuracy of the Board's 

finding that it had failed to rebut the presumption, as the Commission's 
brief suggests (p. 10). Woodland noted in its opening brief: 
( p. 26n. 15) that because of the limited nature of judicial review 
of such questions, it was not urging that point on the court. 


afc 
jn reaching 307(b) determinations. As Woodland demonstrated in its 
opening brief (pp. 22-23) and as is conceded by the Commission 
(Br. p. 12), this objective has been recognized by the Commission for 
it has on a number of occasions declined to apply the Policy Statement 
to various types of situations even though the Policy Statement by itself 
carved out no such exception. Thus, Class IV power increase appli- 
cations have been declared immune to the Policy Statement (which by its 
terms grants no such immunity) because the Commission recognizes 


that the allocation objective of Class IV stations would be thwarted if 


the policy were applied to them. Stated in another manner the Section 


307(b) purpose for which Class IV stations were established dictates their 
exemption from the Policy Statement. This disinclination to blindly 
apply the Policy Statement in the face of competing policy considerations 
was also made explicit in Harriscope Broadcasting Co., 5 FCC 2d 723 
(1966), where the Commission refused to extend the Policy Statement 

to an application which narrowly missed coming within the automatic 
provision of the Policy Statement, because competing allocation 
considerations dictated that the Policy Statement not apply. And in 
Grace Broadcasters, Inc., 6 FCC 2d 533 (1967), the Commission 


declined to order the Policy Statement hearing, even though the appli- 


cation in question fell squarely within the sweep of the doctrine. 
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The Commission's brief, like the Review Board decision, 
does not explain why such an exemption should not apply here. It simply 
fails to explain how the result below accords with the underlying statutory 
mandate, to effect the "fair, efficient, and equitable" distribution of 
facilities. The Commission's brief (pp. 5, 10-11) attempts to enpricate 
its position arguing that in some fashion or other the Woodland appli- 
cation was one "quintessentially" within the Policy Statement. This is 
sheer tautology. The Commission never explains why one of two essentially 
similar applications is a quintessential application of the Policy Statement 
while the other is not. Nor is there any explanation why the Commission 
can disregard the Policy Statement in acting on Class IV applications, 

a Class I-A application in Wyoming, or a Class Il application in| 

| 
Puerto Rico but lacks the flexibility to do so for a Class III application 
in Texas. Admittedly the Commission has a good deal of discretion 
jn exercising its power under the Communications Act but it cannot 
arbitrarily pick and choose the policies that it will or will not as 
in individual cases and it cannot--at least without a convincing explana - 
tion--apply its policies in a strict fashion in one case and find grounds 


for exemption in a similar case. Cf, Miners Broadcasting Co. vy. F.C.C., 
| 


121 U.S. App. D.C. 222, 349 F.2d 199 (1965); Melody Music Tncaieve CIC 
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120 U.S. App. D.C. 241, 345 F. 2a 730 (1965). The Review Board 
opinion and the Commission's brief are hopelessly deficient in advancing 
any such Pore r 
ma 
In its opening brief Woodland argued that since it had 
applied for Vidor, Texas in response to a public notice published pursuant 


to section 1.525 of the Commission's rules, 47 CFR section 1. 525, which 


invited an application for Vidor, it was unfair for the Commission to 


subsequently change the basic rules of the proceeding so as to make 


Woodland prove that it intended to serve Vidor rather than Beaumont, 


while at the same time, denying it the right to file an amendment so as 


SS ———— 


2/ The Commission also attempts (Br., p. 24) to raise a Section 405 
point (47 U. S.C. Section 405) against Woodland by contending that Woodland 
never made 2 formal request to have the Policy Statement presumption 
applied to KWEN even though the Policy Statement makes provision for 
such a request. Hence, according to the Gommission, Woodland cannot 
raise that point now. ' The Commission misconceives Woodland's position. 
Woodland does not specifically complain of the Commission's failure to 

set the KWEN application for hearing on the Policy Statement issue. Rather, 
Woodland simply argues that since its application and that of KWEN were 
very similar proposals both should have been treated either under 
traditional Section 307(b) issues or both should have been presumed, under 
the Huntington Park doctrine, to be applications in effect for Beaumont, 

The record below contains ample references to the argument that it was 
inequitable to apply the Policy Statement presumption to Woodland alone 
(Br. Bur. App for Rev., pp. 3-9) including references to it in the Board's 
gecision (Dec., 67R-496, pp- 4-5), (J.A. 019-020). There is accordingly 
no question that the Commission was made aware of appellant's theory 

ahd arguments. 
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to specify Beaumont as the city of designation, and make appropriate 
3/ 
technical changes. 
| 


The Commission's brief repeats arguments made below 


by the Review Board to demonstrate that Woodland was not treated 
| 


unfairly. The Commission argues that all pending applications which 


fell within the purview of the newly announced Policy Statement were 


designated for hearing on that issue. While this is true, it should be 


noted that the Commission in enunciating new substantive policies does 


not invariably apply them to all pending applications. The Commission 
| 
undertakes to make a judgment in individual situations as to whether 
4/ | 
such policy should or should not be applied retroactively. | 


$$ —_—_— 


| 

3/ The Commission makes a weak attempt (Br., p. 16) to show that 
Woodland was in fact permitted to amend its engineering and that/|the 
Board considered the unusual genesis of the Woodland application, The 
facts are that Woodland was not permitted to change its city of delsigna- 
tion, and Woodland demonstrated that even with a reduction in power 
its 5 mv/m signal would still reach Beaumont and its application would 
therefore still be gripped by the iron-vice presumption of the Policy 
Statement. Faced with this unsolvable dilemma Woodland had no} 
realistic choice but to use one kilowatt of power so as to utilize | 

this frequency efficiently. Moreover, the very limited extent to which 
the Board considered the unusual genesis of the Woodland application 
simply fell far short of the meaningful relief to which Woodland was entitled. 


4/E.g., in declining to apply newly adopted overlap rules to existing 
applications, the Commission noted: 'We believe that the continued pro- 
cessing under the old Rules of those applications still pending now will not 
materially impair the overall allocation structure. Since these applications were 


(footnote cont'd) 


=< 
When the Commission determines to apply a new policy 
to pending applications it owes the public and the industry an explanation 


as to why such action is required or is consistent with the public interest. 


No such explanation hag been vouchsafed here. Nota single convincing 


reason is advanced as to why in light of the unusual manner of Woodland's 
entering into the proceeding, it was equitable to impose a virtually 
impossible burden on Woodland. Cf, Saunders v. Shaw, 244 U.S. 317 
(1917). The Commission has cited no other case in which the applica- 
tion against which the presumption was applied had been tendered in 
response to a specific Commission invitation. 

It is clear that the method of Woodland's entry into 
the proceeding renders irrelevant the basic purpose of the Policy 


Statement, which is to deny applications which specify suburban com- 


munities only to gain a 307(b) advantage. Harriscope Broadcasting 
Co., supra. The Commission agrees that this lack of intent to achieve 


a 307(b) preference is significant (Br., p. 32 ) but notes subsequently 


LEE EERE 


4/ (cont'd) filed and processed, and in some cases have been through 
hearing, under the former rules, considerations of equity and the 

public interest indicate that the new Rules should not be applied to 
applications now pending.’ AM Station Assignment Standards, 

2 RR 2d 1658, 1673 (1964). See also the Commission's Order of 
February 21, 1968, specifying that for equitable reasons newly 

adopted frequency allocation rules for microwave stations would not 

in general be applied to pending applications. FCC 68-205, FCC 2d 
(1968). . 
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that what the Policy Statement is concerned with is not subjective | 


intent, but objective facts. If that is so, Woodland is at a loss to | 
| 
understand the discussion in the Grace Broadcasting Co. case, supra, 


in which, as the Commission's brief correctly notes, the Commission 
| 


declined to apply the Policy Statement, even though it squarely applied, 


because the facts showed no intent to serve the center city and therefore 
| 


the application was not within the rationale of the policy. Woodland's 


subjective intent is as relevant as that in Grace. | 


CONCLUSION 


’ For all the foregoing reasons, and those set forth in 


its opening brief, Woodland respectfully requests that the court reverse 


and remand this proceeding to the Commission, or provide such other 


and further relief as it deems appropriate. | 
| 


Respectfully submitted, 


HARRY M. PLOTKIN 


GENE A. BECHTEL 


WILLIAM L, FISHMAN 
Of Counsel: 
ARENT, FOX, KINTNER, 
PLOTKIN & KAHN 


1815 H Street, N. W. 
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February 24, 1969 
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WOODLAND BROADCASTING COMPANY, 
Appellant 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
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FELIX JOYNT and JAMES JOYNT, d/b as 
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FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR INTERVENOR 


| 
STATEMENT OF ISSUES | 


Contrary to the contention of appellant, intervenor submits 
that but one issue is presented to the Court by this appeal. It is: | 


I. Whether the Commission’s Review Board erred in its 
application of the Policy Statement to the facts of 


this case 


PARTIAL COUNTERSTATEMENT OF THE CASE 


Intervenor is| in agreement with substantially all of the State- 
ment of the Case as set forth at Pages 1 through 9 of appellant’s 
brief. 


At pages 6 and 7, appellant failed to include Remand Issue (b) 
which is of crucial importance for a complete and full understanding 
of the decision in this case. That issue reads as follows: 


(b) To determine, in the event that it is concluded 
pursuant to the foregoing issue (a) that the proposal 
of Woodland Broadcasting Company will not realis- 
tically provide a local transmission for its specified 
station location, whether such proposal meets all of 
the Rules, including Section 73.30, 73.31, and 
73.188(b)(1) and (2), for standard broadcast stations 
assigned to the most populous community for which 
it is determined that the proposal will realisitically 
provide a local transmission service. (J.A. 008) 


There is one area of disagreement to be found on Page 8 where 
appellant alleges that the Review Board read the Policy Statement! 
as permitting no latitude in its administration that, “It was to be 
applied inflexibly, according to its literal terms.” 


The Review Board did not inflexibly and mechanistically apply 
the Policy Statement. The Policy Statement was carefully applied 
to the facts of this case, and it was correctly concluded that Wood- 
land had not rebutted the presumption that its proposal must be 
considered as one for a Beaumont station. 


f Policy Statement on Section 307(b) Considerations for Standard Board- 
cast Facilities Involving Suburban Communities, 2 FCC 2d 190 (1965) recon. 
den. 2 FCC 2d 866 \(1966); referred to by intervenor throughout its brief as 
“Policy Statement.” 


On the basis of the fact that Woodland had failed to rebut the | 
presumption of the Policy Statement (J.A. 028), and the fact that | 
its proposal failed to meet the technical requirements for a Beaumont 
station (J.A. 016, 018), the Review Board denied the Woodland | 
application. 
ARGUMENT | 

In essence, Woodland’s application was denied because it (Wood- 
land) failed to establish in a full evidentiary hearing that its proposal ! 
was realistically designed to serve Vidor. Instead, it was determined 
that its proposal was, in fact, but still another broadcast service for 
Beaumont? without meeting the technical requirements of the Rules 
and Regulations to qualify as a Beaumont station. (J.A, 016, 018, 


028) 


Conversely, the Review Board found KWEN to be qualified in 
all respects and concluded that the public interest, convenience, and 
necessity would be served by a grant of its application for a new sta- 
tion at Port Arthur. (J.A. 018, 028) 


Woodland has charged inter alia that the Review Board’s action 
was erroneous, arbitrary, and capricious, in that it applied the pre- 
sumption of the Policy Statement to but one applicant in this pro- | 
ceeding even though both applicants proposed to serve virtually! 
identical areas and populations, and that the Policy Statement was. 
applied in an inflexible and mechanical manner. It is further charged 
by Woodland that, because of the unusual circumstances under which 
its application was filed, the Policy Statement should have been 


| 

2Beaumont has a total of 11 broadcast stations. They are: KAYC 
KAYD(EM), KJET-AM and FM, KLVI-AM and FM, KTRM-AM and FM, 
KBMT(TV), KFDM-TV, and KJAC-TV. | 


waived as to its proposal and the case decided along traditional 
307(b) grounds. 


KWEN will show, contrary to the contention of Woodland, 
that the facts of this case required the Policy Statement be applied 
to Woodland; that the precepts of the Policy Statement were applied 
to Woodland’s proposal with great particularity; that Woodland 
failed to rebut the presumption that its proposal must realistically 
be considered as one for a Beaumont station; and that the action of 
the Review Board as approved by the Commission is supported by 
the record in this case. See Northeast Broadcasting, Inc. v. F.C.C., 
___ U.S. App. D.C. ___, 400 F.2d 749 (1968). 


KWEN will further show that the circumstances under which 
Woodland filed its application were not unusual, that the facts of 
this case were not of such a nature that it could have been decided 
on 307(b) grounds as suggested by Woodland, and finally, that the 
Policy Statement has never been waived. 


I. 


THE POLICY STATEMENT WAS APPLIED TO THE FACTS 
OF THIS CASE WITH GREAT PARTICULARITY FROM 
WHICH IT WAS CORRECTLY CONCLUDED THAT WOOD- 
LAND HAD NOT REBUTTED THE PRESUMPTION THAT 
ITS PROPOSAL MUST REALISTICALLY BE CONSIDERED 
AS ONE FOR A BEAUMONT STATION 


By this appeal, this Court is being asked to rule upon the 
application of, but not the legality of, the Commission’s Policy 
Statement on Section 307(b) Considerations for Standard Broadcast 
Facilities Involving Suburban Communities, 2 FCC 2d 190 (1965) 
recon. den. 2 FCC 2d 866 (1966) (hereinafter referred to as ‘Policy 
Statement’). A summary of the Policy Statement may be found in 
this Court’s opinion in Northeast Broadcasting, Inc. v. F.C.C., supra. 
That summary to be found on Page 751, reads as follows: 


The Commission’s Policy Statement in essence 
pointed out that as power and coverage are increased 
to serve larger numbers of persons, stations in metro- 
politan areas often tend to identify themselves with 
the entire metrpolitan area rather than with the 
particular needs of their specified communities. The 
Commission concluded that where an applicant pro- 
posed a 5 mv/m daytime contour which would pene- 
trate the geographic boundaries of any community 
with a population of over 50,000 persons and with 
at least twice the population of the applicant’s 
specified community, a presumption will arise that 
the applicant proposes to serve the larger community 
rather than his specified location. The Commission 
established this presumption as a rebuttable one 
reasoning that many communities which adjoin a 
larger city might well deserve and consequently 
should be afforded an opportunity to have a local 
transmission service. In defining the new policy the 
Commission stated it was intended “to provide an 
accommodation of heretofore apparently conflicting 
allocation considerations. While we still wish to dis- 
courage any proposal that will be merely a substand- 
ard central city station, we are persuaded that many 
developing and deserving suburban communities 
should be afforded an opportunity to obtain a first 
local transmission service. Moreover, while we wish 
to encourage each applicant to propose as much 
power as he will need to comply with our allocation 
rules, every applicant who falls within our test will 
be required to demonstrate that his proposal is 
designed to provide a realistic local transmission serv- 
ice for his specified community.” 2 FCC 2d 190, at 
193 (1965). (Emphasis supplied) 


In the case now before the Court, Woodland proposed to serve 
the community of Vidor Texas. Vidor is located 2.5 miles east of 
Beaumont,’ Texas. Woodland’s proposed 5 mv/m contour encom- 
passed 95% of Beaumont, with a population of 119,175 persons 
which is more than twice as large as Vidor, with a population of 
4,938 persons. Thus, it becomes abundantly clear that Woodland’s 
proposal fell squarely within the Commission’s test, supra. Accord- 
ingly, the Review Board did not commit reversible error in finding 
as it did in its Decision and Remand (FCC 66R-124) that Woodland’s 
proposal was presumptively for Beaumont rather than for Vidor. 
(J.A. 007) 


By contrast, KWEN proposed to serve Port Arthur,> Texas, 
located some 5 miles south of Beaumont. Port Arthur has a popula- 
tion of 66,676 persons, considerably more than one-half Beaumont’s 
population of 119,175 persons. While the KWEN 5 mv/m contour 
would cover approximately 80% of the city of Beaumont, the fact 
that Port Arthur’s population is more than one-half the population 
of Beaumont, the Policy Statement did not obtain as to KWEN’s 
proposal. (J.A. 006-007)° 


F Vidor is not a part of any urbanized area. It is, however, a part of the 
Beaumont-Port Arthur Standard Metropolitan Statistical Area. 


4Beaumont and Port Arthur, Texas, make up the Beaumont-Port Arthur 
Standard Metropolitan Statistical Area. 


Sport Arthur is in its own urbanized area. 


St is the position of Woodland on appeal that the Policy Statement pre- 
sumption should have been applied to KWEN as well as Woodland. The Policy 
Statement test did not require that the suburban community issues be added as 
to KWEN and no party to the proceeding petitioned to have those issues 
included as to KWEN. The Policy Statement specifically provides for the filing 
of such petitions. ‘2 FCC 2d at 194. Woodland, having slept on its procedural 
rights, should now be heard to say that it was deprived of any substantive 
rights because the suburban community issues were not added as to KWEN. 
There were no facts before the Review Board upon which the Policy Statement 
presumption could have been applied to KWEN. 


Even though both applicants in this proceeding proposed to 
serve virtually identical areas and populations, the salient facts of 
the case required that the suburban community issues be added 
with respect to Woodland, but not to KWEN. A summary of those 
facts are as follows: 


1. The location of Woodland’s proposed facility 
at Vidor, but 2.5 miles east of Beaumont, as opposed 
to the location of KWEN’s proposed facility, some 5 
miles south of Beaumont. 


2. The great disparity of populations between 
Beaumont and Vidor, as opposed to lesser disparity 
between Beaumont and Port Arthur, Beaumont’s 
population of 119,175 persons is more than 24 times 
that of Vidor’s 4,938 persons, whereas Port Arthur’s 
population of 66,676 persons is more than one-half 
that of Beaumont’s. 


3. The fact that Woodland’s proposed Smv/m 
signal would encompass substantially all of the city 
of Beaumont, as opposed to Woodland’s 5 mv/m 
coverage of but 80% of that city. 


It is readily ascertained from the foregoing that it was) 
entirely reasonable and not error for the Review Board to add the | 
suburban community issues as to Woodland. The question of 
whether or not it was error for the Review Board to add the subur- 
ban community issues as to Woodland was considered by the Com- 
mission. Woodland filed an application for review of the Review 
Board’s Decision And Remand, ibid, asserting that the special 
circumstances of this case rendered the Policy Statement inapplicable 
to it. (J.A. 009). Woodland did not request a waiver of the Policy 
Statement, nor did it petition to have the presumption applied to 
KWEN. Therefore, Woodland’s argument on appeal that the Policy 
Statement should have been applied to KWEN is not properly before 
this Court. 47 U.S.C., Section 405. The Commission, in considering 


Woodland’s application for review, found the Policy Statement pre- 
sumption to be applicable to Woodland, and affirmed the Review 
Board’s action with but one exception, the exception being that the 
Commission afforded Woodland the opportunity to amend its tech- 
nical showing, in order to better its chances as a Vidor applicant, 
Memorandum Opinion And Order, FCC 66-515. (J-A. 010, 017, 021). 
Woodland did not avail itself of this opportunity. (Br. 6).” 


In this case, the Commission did exercise its ultimate judgment 
as to whether the addition of the suburban community issues as to 
Woodland did serve the public interest, convenience, and necessity. 
NBC v. United States, 319 U.S. 190 (1943). In addition, there were 
no materials before the Commission setting forth reasons sufficient 
for it to hold that the presumption of the Policy Statement should 
not be applied to Woodland. United States v. Storer Broadcasting 
Co.. 351 U.S. 192 (1956). It having been concluded, and correctly 
so, that the Policy Statement presumption did apply to Wood- 
land’s proposal, it was encumbent upon Woodland to rebut that 
presumption. 


As heretofore noted, Woodland not only failed to avail itself of 
the opportunity to amend its technical proposal, it likewise failed to 
bolster its case in any fashion during the course of the second 
hearing. Instead, it chose to go into the second hearing on the same 
proposal that was before the Commission in the first hearing. 


7Woodland, at ‘oral argument before the Review Board, requested that it 
be permitted to amend its application so as to comply with the technical 
requirements to become a Beaumont station. This request was properly denied. 
Woodland did not petition to amend its proposal pursuant to Section 1.522 of 
the Commission’s Rules and Regulations, 47 C.F.R. Section 1.522, which 
governs amendments'to applications in hearing status. In view of the Commis- 
sion’s action permitting Woodland the opportunity to amend its technical pro- 
posal, it must be assumed that a proper petition to do so would have been 
honored. 


(Br. 6). The record before the Commission is devoid of any mean- | 
ingful evidence looking toward rebutting the Policy Statement issue, 
For all intents and purposes, Woodland remained silent in the 
second hearing. The most that it did, as this record will bear out, | 
and as found by the Review Board in its decision granting KWEN’s 
application, was to offer evidence of a very limited nature with 
respect to its proposed programming. (J.A. 024-027). The record | 
is barren with respect to any special needs that Vidor might have’ 
which are different from those of Beaumont. (J.A. 026). Wood- 
land’s reliance upon the fact that it would provide a local station, 
albeit a first service to Vidor, is of no decisional significance. Thus, 
it was not error for the Review Board to find that Woodland had 
failed to sustain its burden of proof under the suburban policy | 
issue. (J.A. 022, 025). | 


A substantial portion of Woodland’s argument directed to the’ 
premise that the Commission incorrectly applied the Policy State- 
ment presumption to its proposal, is to the effect that it was treated 
unfairly and faced with a change in the Commission’s Rules in 
midstream. In this connection, suffice it to note that the Rule 
changes of which Woodland now complains, were procedural and not 
substantive in nature. None of an applicant’s substantive rights are 
diminished or denied through application of the Policy Statement. | 
Woodland was not singled out for the application of the Policy 
Statement presumption. The Policy Statement presumption was 
uniformly applied to all applications pending at the time of its 
adoption that fell within its mandate.® The Policy Statement does 


8See, e.g., Boardman Broadcasting Co., Inc., et al., 2 FCC 2d 335, 6 Pike 
and Fischer Radio Reg. 2d 771 (1966); Charles W. Jobbins, et al., 2 FCC 2d 
197, 6 Pike and Fischer Radio Reg. 2d 574 (1965); and Monroeville Broadcast- 
ing Co., 2 FCC 2d 200, 6 Pike and Fischer Radio Reg. 2d 697 (1965). See also 
Mrs. Burton Joseph, Robin De Grazia, Citizens Committee To Save WFMT-FM, 
et al, v. F.CC, __ US. App. D.C. , 404 F.2d 207 (Case No. 21,873, 
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not make a conclusive determination that suburban applicants real- 
istically propose to serve a larger community, but merely raises a 
presumption to this effect, which may be rebutted during the course 
of a hearing. In form, the Policy Statement simply announced new 
guidelines to cover future hearings involving cases, without estab- 
lising any substantive provision for the grant or denial of any of 
the applications to which the Policy Statement was applied. The 
Policy Statement neither modified nor amended the legal standards 
for the assignment of standard broadcasting stations. 2 FCC 2d 
866, 867. 


A part of Woodland’s argument directed to its premise that 

it was error for the Review Board to apply the Policy Statement 
presumption to its application, attempts to fit its application into 
the category of two classes of applications which the Commission 
has stated are not subject to the Policy Statement. (Br. 22). 
The cases cited by Woodland in this connection, to wit: 1400 Corp. 
(KBMI), 4 FCC 2d 715, 8 Pike and Fischer Radio Reg. 2d 
411 (1966), and Big Chief Broadcasting Co. of Tulsa, Inc., 4 
FCC 2d 148, 7 Pike and Fischer Radio Reg. 2d 845 (1966), are 
clearly distinguishable. 


The 1400 Corp. case, supra, involved, inter alia, an application 
filed by one Marandola seeking the facilities specified in the pending 
application for renewal of license of Station KBMI at Henderson, 
Nevada, a community with a population of 12,525. The 5 mv/m 
contour of the proposal would penetrate the city of Las Vegas, 


decided July 30, 1968). In this latter case, this Court, in setting aside an order 
of the Commission granting the assignment of license of station WMFT-FM, 
issued contemporaneously with a notice of proposed Rule Making which would 
prohibit assignments of a similar nature, stated in pertinent part, Oe ou 

agency may change its standards prospectively, though that power is not in 
derogation of the duty to change them retrospectively when that better furthers 
the overall public interest.” 
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Nevada, population 64,405. At first blush it would appear that the 
proposal was subject to the Policy Statement presumption. How- 
ever, the Commission held not applicable since the application was 
for the facilities of an existing station, KBMI. Contrary to the con- 
tention of Woodland, the language of the Policy Statement does 
exempt applications, such as Marandola’s, filed for the facilities 
specified in renewal applications from the presumption of the 
Policy Statement. At 2 FCC 2d 192 the Commission specifically 
stated, “For these reasons, it will be our policy in the future under 
section 307(b) to examine every application for new or improved 
standard broadcast stations to determine: ...” (Emphasis supplied), 
Marandola’s proposal was not for new or modified facilities but for 
existing facilities; hence, the Policy Statement did not apply. 


The Big Chief case, supra, involved an application for an| 
increase in power of Class IV Station KTOW, located at Sand 
Springs, Oklahoma, a community with a population of 7,754 | 
persons. Sand Springs is located some 7 miles from Tulsa, Oklahoma, 
with a population of 261,685 persons, considerably more than twice 
the size of Sand Springs. The proposed 5 mv/m contour of KTOW 
would penetrate approximately one-half of the city of Tulsa. Pre- | 
sumably this was a clear case for the application of the Policy State- 
ment presumption inasmuch as the proposal was for improved| 


facilities, and fell within the 5 mv/m-50,000 population test enuncr 


ated in the Policy Statement. The Commission found the Policy) 
Statement not applicable if its earlier announced policy? encour- 
aging daytime Class IV power increases was to be properly 
implemented. 4 FCC at 149. | 


| 
| 

9In the Matter of Amendment of Part 3 of the Commission's Rules and 
Regulations and Technical Standards Concerning the Power Limitation of Class 


IV AM Broadcast Stations, 17 Pike and Fischer Radio Reg. 1541 (1958). | 
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THE POLICY STATEMENT IS A BASIC QUALIFICATION 
ISSUE AND NOT A COMPARATIVE ISSUE 


Sections 308(b) and 319(a) of the Communications Act of 
1934, as amended, 47 USC, Section 308(b) and 319(a), require the 
Commission to find an applicant legally, financially, technically, and 
otherwise qualified before it may grant the application. If the Com- 
mission cannot make these required findings from the information 
contained in the application, and the applicant does not amend its 
application to supply additional information that may be required 
to make this determination, the Commission is required to designate 
the application for hearing in order that the applicant may supply 
and/or explain any deficiencies in his application. When an applica- 
tion is designated for hearing to make such a determination, the 
issue or issues in the proceeding are known as basic qualification or 
absolute issues. Should the applicant fail to sustain its burden of 


proof under any one of such issues, the Commission is required to 
deny the application. 


When two or more applicants file applications requesting 
substantially the same facilities, the applications, only one of which 
may be granted, are known as being mutually exclusive. When this 
occurs, i.e., when two or more mutually exclusive applications are 
pending before’ the Commission, the Commission is required to 
designate them for a consolidated hearing to determine which 
should be granted. Ashbacker v. United States, 326 U.S. 327, 66 
S.CT. 148, 90 L Ed. 108 (1945). When applications are designated 
for hearing as above described, the issues in the case are known as 
comparative issues. That is, the applicants are compared to see 
which will best ‘serve the public interest, convenience, and necessity. 


Very often, but not always, a Commission proceeding involving 
mutually exclusive applications will include both basic qualification 
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and comparative issues. In such cases an applicant, such as Wood- 
land in the instant situation, who fails to sustain his burden of| 
proof under but a single basic qualification issue, will be denied and 
not considered along with the other applicant or applicants under 


| 
the comparative issues. 


| 
The suburban policy issue added to this proceeding against | 
Woodland is a basic qualification issue, and not a comparative issue, 
The Policy Statement itself makes this clear. At 2 FCC 2d 194 the 
Commission stated, “The application of an applicant who fails to 
rebut the presumption [that its proposal is for the larger com- | 
munity] and fails to meet all of the technical requirements for that 
larger community will be denied. Woodland has failed to, or at 
least has refused to recognize this fact. In remanding this case 2 
the hearing examiner for a second hearing, the Review Board was 
unable to find from the facts contained in the record of the first 
hearing sufficient evidence by Woodland with which to rebut the 
presumption of the suburban Policy Statement. Accordingly, the 
second hearing was ordered to afford Woodland the opportunity to 
present additional evidence to either rebut the presumption of the | 
Policy Statement or to demonstrate that its proposal met all of the 
technical provisions of the Commission’s Rules and Regulations, so 


that it might be considered a proposal for Beaumont.’? (J.A. 007) 


As heretofore noted, Woodland made very limited efforts to 
meet the Remand Issues. Accordingly, having failed to rebut 
Remand Issue A, and failing to qualify as a Beaumont station under 
Remand Issue B, Woodland’s proposal was correctly denied, bearing 
in mind that the Remand Issues were basic qualification issues. 


101n the instant situation, Woodland could not qualify as a Beaumont 
station inasmuch as no part of that city’s business district would receive a 25 
mv/m signal as required by Section 73.188(b)(1) of the Commission’s Rules 
and Regulations, 47 C.F.R. (J.A. 016). 
i 
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Therefore, there was no need to make a comparison of the appli- 
cants in this proceeding. Thus, there is no merit to Woodland’s 
argument that the Review Board erred or was arbitrary and capri- 
cious, or abused its discretion by applying the Policy Statement 
presumption to its proposal, thereby foreclosing any meaningful 
comparison between it and KWEN. The doctrine of the Huntington 
Park!! case did not obtain in the instant situation. Woodland’s fail- 
ure to sustain its burden of proof, thereby rebutting the presump- 
tion of the suburban community issues which are basic qualification 
issues, precluded the necessity for any comparative consideration. 


Il. 

THE CIRCUMSTANCES SURROUNDING THE FILING OF 

WOODLAND’S APPLICATION WERE NOT UNUSUAL AND 

DO NOT CONSTITUTE A BASIS FOR WAIVER OF THE 

POLICY STATEMENT 

Woodland’s secondary argument in seeking reversal of the 

Commission’s decision in this case is directed to the circumstances 
under which its application was filed. It is the position of Wood- 
land that the circumstances were unusual and constitute a basis for 
waiver of the Commission’s Policy Statement. KWEN will show 
that Woodland’s application was not filed under unusual circum- 
stances: that the circumstances under which it was filed do not 
constitute a basis for waiver of the Policy Statement; and that con- 
trary to the contention of Woodland the Policy Statement has 
never been waived. 


As set forth in the statement of the case, one of the original 
mutually exclusive applicants in this proceeding which had. specified 


“1 Huntington ' Broadcasting Co., 5 Pike and Fischer Radio Reg. 721 
(1949), reh. den. 6 Pike and Fischer Radio Reg. 569 (1950), affirmed sub nom. 
Huntington Broadcasting Co., Inc. v. F.C.C., 89 U.S. App. D.C. 222, 192 F.2d 
33 (1951). 
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Vidor as its location dropped out. Inasmuch as one of the issues in 
this case involved a determination of fair, efficient, and equitable 
distribution of serivce pursuant to Section 307(b) of the Communi 
cations Act, the withdrawal of that applicant required publication 
of such withdrawal pursuant to Section 1.525(b)(1) of the Commis- 
sions Rules and Regulations, which provides, in pertinent part, 
as follows: 


Section 1.525. Agreements between parties for 
amendment or dismissal of, or failure to prosecute 


broadcast applications. 
* * * 


Section 1.525(b)(1). Whenever two or more 
conflicting applications for construction permits for 
broadcast stations pending before the Commission 
involve a determination of fair, efficient, and equi- 
table distribution of service pursuant to Section 
307(b) of the Communications Act, and an agree- 


ment is entered into to procure the withdrawal (by 
amendment to specify a different community or by 
dismissal pursuant to section 1.568) of the only - 
application or applications seeking the same facilities 
for one of the communities involved, all parties 
thereto shall file the joint request and affidavits 
specified in paragraph (a) of this section. If upon 
examination of the proposed agreement the Commis- 
sion finds that withdrawal of one of the applications 
would unduly impede achievement of a fair, efficient, 
and equitable distribution of radio service among the 
several States and communities, then the Commission 
shall order that further opportunity be afforded for 
other persons to apply for the facilities specified in 
the application or applications to be withdrawn 
before acting upon the pending request for approval 
of the agreement. 
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(2) Upon release of an order under subparagraph (1) 
of this paragraph, any party proposing to withdraw 
its application shall cause to be published a notice of 
such proposed withdrawal . . . 


* * * 


(4) Such notice shall additionally include a statement 
that new applications for a broadcast station on the 
same frequency, in the same community, with sub- 
stantially the same engineering characteristics and 
proposing to serve substantially the same service area 
as the application sought to be withdrawn . - . will 
be entitled to comparative consideration with other 
pending mutually exclusive applications. (Emphasis 
supplied) 


The purpose to be served by the publication rule is twofold. 
First, it protects the Section 307(b) rights of the community 
specified by the withdrawing applicant; and secondly, it affords 
other persons the opportunity to apply for the facility specified by 


the withdrawing applicant. The rule is very logical. Had not the 
Commission had the foresight to formulate such a rule, a community, 
in view of today’s AM allocation problems and the Commission’s 
so-called “cut-off” procedures [Section 1.571(c)] might be forever 
precluded from having its own radio station. 


Obviously; the foregong rule was in effect at the time Woodland 
filed its application. Accordingly, it knew full well the circumstances, 
which it is now calling unusual, under which its application must be 
filed. Special attention is invited to that part (4) of the rule 
requiring that the applicant filing pursuant to the publication of the 
dismissal of an application must specify the same community as that 
specified by the dismissing applicant. Yet, a reading of Woodland’s 
brief would lead one to believe that this requirement applied only 
to Woodland. This is not the case. The rule applies to any appli- 
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cant filing pursuant to publication of a dismissal. The requirement 
is not unusual and is spelled out, as indicated herein, with clarity by 
by Commission’s Rules. 


Woodland has failed to recognize that it is asking for greater 
rights than that which would have been accorded it had it been an 
original applicant in this proceeding. It has further failed to recog- 
nize that, even if it had been an original applicant specifying the 
same community, the same frequency, and the same engineering 
characteristics that it proposed in its application, the presumption 
of the Policy Statement would have been applied to it. 2 FCC 
2d at 192. 


Be that as it may, it is submitted that Woodland was, in 
fact, afforded such greater rights by the Commission than would 
have been afforded it had it been one of the original applicants. 
Attention is again invited to the fact that the Commission, in 
affirming the Review Board’s Remand Order adding the Policy | 
Statement issue in this case, afforded Woodland the opportunity to | 
modify its technical proposal to better enchance its chances as ai 
Vidor applicant. (J.A. 010). No such opportunity would have been| 
made available to an original applicant. However, Woodland did not 
take advantage of this opportunity. It did not amend its technical | 
proposal. All that it did was offer to prove that at a reduced power 
it would still penetrate the geographic boundaries of Beaumont with’ 
a5 mv/m signal. (Br. 35). Itis submitted that more could have been | 
accomplished by way of a technical amendment. For example, | 
Woodland could have obtained a transmitter site from which it 
would still put the required signal over Vidor but not penetrate! 
Beaumont, or it could have directionalized its antenna system 
proposal so that its 5 mv/m signal would not penetrate Beaumont. 
Woodland made no such attempt or even attempted to show that it: 
was not possible to accomplish either of the foregoing. Thus, it is | 
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clear that Woodland was not denied any substantive rights and that 
it was afforded more than its fair share of procedural rights. 

Accordingly, Woodland’s argument that the treatment it received 

resulted in unfairness must fail. 


IV. 


THE COMMISSION HAS NEVER WAIVED 
ITS POLICY STATEMENT 


As part of its argument alleging that the circumstances under 
which its application was filed were unusual, Woodland has stated 
that it was error for the Commission to refuse to waive the Policy 
Statement presumption and indicated that the Policy Statement has 
been waived in other cases because of special or unusual circum- 
stances. Woodland’s statement that the Policy Statement has been 
waived is erroneous. AS will be demonstrated, infra, the Policy 
Statement has been held inapplicable under certain special condi- 
tions and/or facts, none of which dealt with the circumstances 
under which an application was filed. 


In support of its contention that the Policy Statement has 
been waived, Woodland first cited the case of Grace Broadcasters, 
Inc., 6 FCC 24 533 (1967). The Policy Statement was not waived 
in the Grace case, rather it was held that it would be inappropriate 
to apply the Policy Statement presumption because of special condi- 
tions pertaining to the applicant’s site, and the nature of the appli 
cant’s programming, religious. 


In the Grace case, the applicant’s proposed community of 
identification was Pastillo, Puerto Rico, with a population of less 
than one-half of the population of Ponce, Puerto Rico, a city with 
a population of 114,286 persons, and whose geographic boundary 
would be penetrated by the 5 mv/m contour of the applicant. It is 
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worthy of note that, in the Grace case, the applicant had petitioned 
for a waiver of’hearing and demonstrated that it had not attempted 
to locate its transmitter site to achieve coverage of the larger com- 
munity, Ponce, which would be penetrated by its 5 mv/m contour. 
Woodland, in the instant case, was unable to demonstrate that its 
programming was not designed to serve Beaumont. The Commission, | 
in holding that it would be inappropriate to apply the Policy State- 
ment presumption in the Grace case, stressed the fact that its 
conclusion was not based upon the specialized religious nature of 
the applicant’s proposed programming but upon the unusual fact 
situation present in the case. 6 FCC 2d at 534. Attention is 
invited to the fact that it was unusual facts and special conditions 
that were present, not unusual circumstances. 


Further, in its argument directed toward the premise that the 
Commission has, on previous occasions, waived the Policy Statement 
presumption, Woodland has cited the case of Harriscope Broad- 
casting Co., 5 FCC 2d 723 (1966).!? 


Again, KWEN is compelled to point out to the Court that the 
Policy Statement was not waived in the Harriscope case, supra. 
In that case, a petition was filed seeking the addition of the subur- 
ban community issues against an applicant who had specified a clear 
channel Class II-A7? 50 kw station to be located in Lagrange, | 
Wyoming, with a population of 176 persons. 


12Cited by Woodland as 4 FCC 2d 600 (1966). 


134 Class II-A facility is designed primarily to provide a broad reception 
service to areas which lack such service and, additionally, to serve “white areas.” 
[See Clear Channel Report, 31 FCC 565, 21RR 1801 (1961)]. A “white area” 


| 
is defined as an area which receives no other interference-free night time pri- 
mary service [47 C.F.R. Section 73.22(b)]. 


18 


clear that Woodland was not denied any substantive rights and that 
it was afforded more than its fair share of procedural rights. 

Accordingly, Woodland’s argument that the treatment it received 

resulted in unfairness must fail. 


IV. 


THE COMMISSION HAS NEVER WAIVED 
ITS POLICY STATEMENT 


As part of its argument alleging that the circumstances under 
which its application was filed were unusual, Woodland has stated 
that it was error for the Commission to refuse to waive the Policy 
Statement presumption and indicated that the Policy Statement has 
been waived in other cases because of special or unusual circum- 
stances. Woodland’s statement that the Policy Statement has been 
waived is erroneous. As will be demonstrated, infra, the Policy 
Statement has been held inapplicable under certain special condi- 
tions and/or facts, none of which dealt with the circumstances 
under which an application was filed. 


In support of its contention that the Policy Statement has 
been waived, Woodland first cited the case of Grace Broadcasters, 
Inc., 6 FCC 24 533 (1967). The Policy Statement was not waived 
in the Grace case, rather it was held that it would be inappropriate 
to apply the Policy Statement presumption because of special condi- 
tions pertaining to the applicant’s site, and the nature of the appli- 
cant’s programming, religious. 


In the Grace case, the applicant’s proposed community of 
identification was Pastillo, Puerto Rico, with a population of less 
than one-half of the population of Ponce, Puerto Rico, a city with 
a population of 114,286 persons, and whose geographic boundary 
would be penetrated by the 5 mv/m contour of the applicant. It is 
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worthy of note that, in the Grace case, the applicant had petitioned 
for a waiver of hearing and demonstrated that it had not attempted 
to locate its transmitter site to achieve coverage of the larger com- 
munity, Ponce, which would be penetrated by its 5 mv/m contour. 
Woodland, in the instant case, was unable to demonstrate that its 
programming was not designed to serve Beaumont. The Commission, 
in holding that it would be inappropriate to apply the Policy State- 
ment presumption in the Grace case, stressed the fact that its 
conclusion was not based upon the specialized religious nature of 
the applicant’s proposed programming but upon the unusual fact 
situation present in the case. 6 FCC 2d at 534. Attention is 
invited to the fact that it was unusual facts and special conditions 
that were present, not unusual circumstances. 


Further, in its argument directed toward the premise that the 
Commission has, on previous occasions, waived the Policy Statemen 
presumption, Woodland has cited the case of Harriscope Broad- 
casting Co., 5 FCC 2d 723 (1966)./2 


Again, KWEN is compelled to point out to the Court that the 
Policy Statement was not waived in the Harriscope case, supra. 
In that case, a petition was filed seeking the addition of the subur- 
ban community issues against an applicant who had specified a clear | 
channel Class I-A/? 50 kw station to be located in Lagrange, | 
Wyoming, with a population of 176 persons. 


12Cited by Woodland as 4 FCC 2d 600 (1966). 


134 Class II-A facility is designed primarily to provide a broad reception 
service to areas which lack such service and, additionally, to serve “white areas 
[See Clear Channel Report, 31 FCC 565, 21RR 1801 (1961)]. A “white area” 
is defined as an area which receives no other interference-free night time pri- 
mary service [47 C.F.R. Section 73.22(b)}. 
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The applicant’s proposed 5 mv/m signal would encompass most 
all of Cheyenne, Wyoming, with a population of 43,505 persons. 
Thus, it would appear that this was a clear-cut case for the applica- 
tion of the Policy Statement presumption. However, the Commis- 
sion’s Review Board, in considering the petition to add the suburban 
community issues against the Lagrange applicant, stated that, in view 
of the nature of the facility involved, the problem which the Policy 
Statement seeks to obviate was not present and concluded that the 
community to which such a station is assigned is of little, if any, 
significance when, in fact, the applicant has designed its proposal to 
achieve the Commission’s stated purpose as outlined in the Clear 
Channel Report, supra. 


In view of the foregoing, it is submitted that Woodland’s 
contention that it was unfair for the Commission to treat its 
proposal in a different manner than it treated the proposal in the 
Harriscope case, must fail. There is a wide disparity of facts. In 
Harriscope, the applicant proposed a Class II-A facility with a 
power of 50 kw, whereas Woodland proposed a Class II station with 
a power of but 1 kw. The Harriscope applicant located its facility 
so as to meet the objective for a Class II-A station as stated in the 
Commission’s Clear Channel Report, supra, and to achieve greater 
“‘white area” coverage. Woodland chose as its community of identi- 
fication a community located but some 2.5 miles away from 
Beaumont. The Harriscope applicant specified a community some 
47 miles removed from the larger community of Cheyenne. More 
importantly, Woodland failed to demonstrate in a full ‘evidentiary 
hearing that its proposal was realistically designed to serve Vidor, 
and not Beaumont. Thus, it becomes abundantly clear that it was 
not error for the Commission’s Review Board to apply the Policy 
Statement presumption to Woodland’s proposal. 
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CONCLUSION 


For the foregoing reasons, it is respectfully submitted that the 
Order of the Federal Communications Commission granting the 
application of Felix Joynt and James Joynt, d/b as KWEN Broad- 
casting Company for a new standard broadcast station at Port 
Arthur, Texas, should be affirmed. 


Respectfully submitted, 


EUGENE L. BURKE 
RAY R. PAUL 
807 Bowen Building 
Washington, D.C. 20005 
Attorneys for Intervenor 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
Wasuincton, D.C. 20554 
‘Pustie NoTIcE 


Poticy Sratement on Section 307(b) ConsmERATIONS FOR Sranparp 
Broapcast Facrurrs Invorvine Suscrsan Cosrsonrries 


(Adopted December 22, 1965) 


By THe Comsission : 

1. On July 9, 1965, we released our memorandum opinion and order 
(1 F.C.C. 2d 319, 5 R.R. 2d 547), stating that oral arguments would be 
held in three separate proceedings in order to consider the question of 
what standards should be applied to determine which application 
would better serve the public interest by providing a fair, efficient, 
and equitable distribution of standard broadcast service when one or 
more of the proposed stations is to be located in a suburban community 
and would serve adjacent urbanized areas. Those oral arguments were 
scheduled, in part, as a result of the opinion of the United States Court 
of Appeals for the District of Columbia Circuit in Miners Broadcast- 
ing Service, Inc. v. Federal Communications Commission, 349 F. 2d 
199, 5 R.R. 2d 2086 (1965), in which the.court stated that we should 
establish or clarify the standards used to distinguish between two 
suburban applicants, both of whom propose to serve some parts of 
their central city and urbanized area. Additionally, we have been 
aware that a number of cases involving the same problem are in various 
stages of our hearing processes. 

2. The briefs and arguments of the parties in the oral arguments on 
October 8, 1965, have been valuable in ascertaining the scope of the 
suburban question 2nd in clarifying our thinking on that question. We 
appreciate the assistance of all of the See who participated in 

ose arguments and who provided raany elpful comments. Most of 
the parties were in agreement that our standards for suburban applica- 
tions should be specified so that each applicant would be on notice of 
what general standards would be applied to his application and so that 
the applicant would have an Sporty. during the course of the 
hearing to show how these genera standards should be applied to his 
application. Upon consideration of all of the relevant material pre- 
sented at those oral arguments, we are of the view that the public 
interest would be better served by the promulgation of a new policy, 

ified herein, which would hereafter provide assistance in the alloca- 
tion of AM stations in suburban communities. 


2 F.C.C. 2d 


The Present Problem Concerning Suburban Applications 


3. In our notice of reper rulemaking regarding AM station 
assignment standards, CC 63-468, 25 R.R. 1615, we redefined our 
historic goals for allocation of AM broadcast service. As redefined, 
our objectives, listed in descending order of priority, are, insofar as 
each is consistent with those preceding it: (2) To provide unimpaired 
service Within the normally protected contours of new and existing 
standard broadcast facilities; (5) to provide a primary aural service 
to areas Bee that service; (c) to provide a first, local aural service 
to as many independent communities as possible; and (d) to provide 
multiple, local aural services to as man, independent comununities as 
ible. We have previously indicated that, when two or more a pli- 
Fitions for different communities are mutually exclusive, a choice 
among them, pursuant to section 307(b) of the Communications Act, 
aires comparative consideration of such factors as: (a) the areas 
and populations to be provided a new transmission and reception serv- 
ice, and (6) the number of existing transmission and reception services 
available to those areas and populations. See, for example, Kent- 
Ravenna Broadcasting Co., FCC 61-1350, 22 RR. 605 (1961). 


4, In Kent-Ravenna, we noted that the implementation of the above 
criteria hed became increasingly complicated because of the rising 
number of applications for suburban communities, which would be en- 
titled to a first transmission service preference in a comparative hear- 
ing. Pointing out that competing applicants often sought to show 
that the suburb was not a community separate from its central city and, 


thus, did not have that identity of interest to deserve a first transmis- 
sion service, we held that such questions would be part of the overall 
307(b) issue. This approach permitted the presiding examiner to 
determine which facets of the suburban problem should be explored 
in the hearing, and to compare the applications under the usual 307 (b) 
criteria, if each of the appiare proposed to serve separate communi- 
ties. However, it soon me apparent that the su urban Pee 
“could not be resolved by the simple determination of whether the - 
pioposed suburb was a separate community from its central city, since 
virtually all suburban communities have their own political, civic, 
and social institutions. Radic Crawfordsville, Inc., 34 F.C.C. 996, 
25 R.R. 583 (1963). 

5. In Crawfordsville, we held that the threshold question requiring 
resolution is whether the needs of the suburban community are to 
be considered apart from those of its nearby central city or the ur- 
banized area as a whole, in light of the class, frequency, power, and 
coverage proposed by the suburban applicant. Thus, a high-powered 
suburban proposal with substantial coverage of the central city and 
surrounding area was held to be an application for the central city in 
the 307 i(b) comparison. However, we also indicated that the aed of 
2 suburb would be considered apart from those of the central city, if 
the applicant proposed low power and only minimal coverage of the 
central city and surrounding area. 

6. At the same time, as part of our proposed revision of the AM 
station assignment standards, supra, we considered another approach 
to the subu problem. Noting that we wish to encourage new sta- 
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tions which will provide a genuine local service for growing suburban 
communities, while discouraging new suburban facilities which are 
merely substandard central city stations, we proposed a rule which 
would have precluded grants providing a multiple service for a large 
community while ostensibly providing a first local service for a nearby 
suburb. As proposed, the rule provided that no new AM station 
would be 2uthorized for a community under 50,000 persons, if the 
proposal would place a signal of 2 Son or greater over more than 25 
percent of the area within any other community of 50.000 or more per- 
sons. After receiving comments from interested pexiiess we concluded 
that the proposed solution to the suburban problem would produce 
undesirable results in too many cases to justify its adoption. F cc 
64-609, 2 R.R. 1658 (1964). Pointing out that new stations assigned 
on low frequencies, in areas of high ground conductivity, would have 
to be located an unreasonably long distance from urbanized areas in 
order to avoid the adverse thrust of the rule, we stated that suburban 
applications would be closely examined on a case-by-case basis to de- 
termine whether they should be regarded as proposing a new service 
for their norninal communities or their central cities. 

~ After considerable reflection, however, we have become convinced 
that the Crawfordsville approach to the suburban problem as sum- 
marized in paragraph 5, supra, is not satisfactory either. As appli- 
cants for suburban communities have argued, the Craufordsville 
rationale requires that their high-powered proposals be considered as 


f—) 


ones for the central city even though they do not comply with the 


principal city service provisions of section 73.188(b), which would be 
emanded of applications for that city. At the same time, it may be 
clear that such a suburban applicen’ will provide main studios and 


some local programing for his specified community, even though 
it may be regarded by us as an application for the central city. Since 
the suburban applicant will fulfill, in some measure, that community’s 
need for a local transmission service, we are now persuaded that the 
provision of a proposed transmission service for his specified suburban 
community cannot be overlooked in the 307(b) comparison of com- 

. peting applications. Each of these factors reinforces our conclusion 
that a new approach to the suburban problem must be explored. 


New Policy Concerning Suburban Applications 


8. We are convinced that the objective evidence of an applicant’s 
proposes coverage, which reflects the engineering factors of ground 
conductivity. frequency, and power, is sufficient to raise a question as 
to whether the proposa! will be a realistic local transmission service 
for its specified community or merely another reception service. Our 
experience compels us to conclude that as their power and coverage 
are increased to serve larger numbers of persons, stations in metro- 
politan areas often tend to seek out national and regional advertisers 
and to identify themselves with the entire metropolitan area rather 
than with the particular needs of their specified communities, For 
these reasons, it will be our policy in the future under section 307(b) 


to examine every application for new or improved standard broad- 
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east facilities to determine: (1) whether the applicant’s proposed 5 
miv/m daytime contour would penetrate the geographic bonndaries of 
any community | with a population of over 50,000 persons, and hav- 
ing at least twice the population of the applicant's specified com- 
munity. When such a condition is found to occur, 2 presumption will 
arise that the applicant realistically proposes to serve that larger com- 
munity rather than his specified community. Where the test described 
above indicates penetration of each of two or more larger communities, 
the presum tion will apply with respect to the largest of those com- 
munities. 1f that presumption cannot be rebutted on the basis of the 
material included within the application, an evidentiary hearing will 
be held to determine whether the eppaee aoe should be treated as a 
proposal for the applicant’s specified community or for some larger 
community. : 

9. This new policy is intended to provide an accommodation of 
heretofore apparently conflicting allocation considerations. While 
we still wish to discourage any proposal that will be merely a sub- 
standard central city station, we are persuaded that many developing 
and deserving suburban communities should be afforded an oppor- 
tunity to obtain a first local transmission service. Moreover, while we 
wish to encourage each applicant to propose as much power as he 
will need to comply with our allocation rules, every ap licant who 
falls within our test will be required to demonstrate that his proposal 
is designed to provide a realistic local transmission service for his 
specified community. We are convinced that reliance upon the ap- 

icant’s proposed coverage is a reasonable basis for initiating inquiry 
into that applicant’s intent, since the propagation of a 5 mv/m day- 
time signal into a community of at least 50,000 persons. and over twice 
as large as the applicant’s specified community generally results in 


the propagation of 2 competitive signal over a heavily populated area 
of substantial size, and since service to such an area has often led to 
our licensees’ serving the transmission and reception needs of that area 
rather than the transmission needs of their specified communities. 
10. During the course of an evidentiary hearing to determine, inter 
alia, whether an applicant will realistically serve his specified com- 
munity or another, larger community, that applicant will be required 
to rebut the presumption that will have arisen because of his pro- 
posed coverage. Thus, in addition to the usual 307 (b) evidence con- 
cerning the independence of a suburb from its central city, an appli- 
cant will be expected, under our new policy, to adduce evidence at 
the hearing showing the extent to which he has ascertained that his 
specified community has separate and distinct programing needs. The 
parties will then be permitted to show the extent to which that com- 
munity’s needs are being met by existing standard broadcast stations, 
and the applicant will be expected to show the extent to which his 
program proposal will meet the s ecific, unsatisfied programing needs 
of his specified community. At the same time, although it would not 
necessarily be determinative, such an applicant would be expected to 
adduce evidence as to whether the projected sources of advertising 
reverues within his specified community are adequate to support his 
proposal as compared with the sources from all other areas. 
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11. If an applicant sustains his burden under the specified issues 
and rebuts the presumption, he will be treated as an applicant for 
his specifieé community and accorded all of the 307(b) considerations 
which flow therefrom. However, if the Soe fails to rebut the 
presumption, he will be treated as an applicant for the larger com- 
munity and required to meet all of the technical provisions of our rules, 
including sections 73.30, 73.51, and 72.188(b) (1) and (2), for stations 
assigned to that larger community. An applicant who meets those 
technical requirements will be permixted to prosecute his proposal as 
if he were an applicant for that larger community. However, he will 
be accorded only the 307(b) preference to which that larger com- 
munity is entitled and will be granted only upon the condition that 
he amend his application to specify the larger community as his sta- | 
tion location. ‘The application of an applicant who fails to rebut ; 
the presumption and fails to meet all of the technical requirements © 
for that larger community will be denied. 

12. We are persuaded that the public interest requires the appli- 
cation of this policy to all pending applications as well as to those 
fled in the future, whether opposed or not, since it will materially as- 
sist us in making fair, efficient, and equitable allocations of standard 
broadcast facilities in metropolitan areas. In those instances when 
the presumption would not arise, because the applicant's proposed 
contours-do not extend far enough or because the larger community 
lacks the required population, interested parties may, of course, peti- 
tion to designate the application for hearing or to enlarge the issues 
of an already scheduled hearing, and such petitions will receive favor- 
able consideration, if the petitioner makes a threshold showing that the 
prope will eee serve primarily a community other than 
his specified community. 

2 When an applicant for community A, who falls within our test of presumed service, set 
forth in parugraph 8. enpra, for larger community B and also for still larger community 
C, fails to estzblish that be will realistically serve bis specified community A. but demon- 
strates that he will realisticelly serve larger community B, he will be required to meet the 


tecknical provistons of our rnles and the otber requirementssoe this paragraph oniy for 
latger commutity B, not also for still larger commaunity C. 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
Wasuineron, D.C. 20554 


In re 
Poricy Statement on Secrion 307('b) Con- 
SIDERATIONS FOR StanpaRp Broapcast Fa- 
crities InvoLvinc Stecrsan ComMMUNITIES 


Mexroranptx Orrnton aND ORDER 
(Adopted March 9, 1966) 


By tue Comission : Commissioner BARTLEY ABSENT. 

1. On December 27, 1965, we released 2 public notice (2 F.C.C. 2d 
190, 6 R.R. 2d 1901) entitled “Policy Statement on Section 307(b) 
Considerations for Standard Broadcast Facilities Involving Suburban 
Communities,” in which we set forth our views on the standards that 
should be used to evaluate suburban applicants which propose to 
serve some parts of their central city and urbanized area. We now 
have before us petitions for reconsideration of that policy statement 
filed by Tinker Area Broadcasting Co., Southington Broadcasters, and 
Boardman Broadcasting Co., Inc. In addition, Boardman has filed a 
motion for stay of the effectiveness of the policy statement. Each of 
the petitioners is an applicant for a construction permit for a new 
standard broadcast station and claims that its interests will be ad- 
versely affected by the application of the policy statement to its 
proposal. 

2. Initially, Boardman has not attempted to show that it will suffer 
irreparable injury or that the public interest will be adversely affected 
if the policy statement is not stayed. Under these circumstances, good 
cause has not been shown for staying the effectiveness of the policy 
statement. Cf. Alvin B. Corum, Jr., FCC 65-355, 5 R-R. 2d 18 (1965). 
Accordingly, Boardman’s motion for stay of the policy statement will 
be denied. 

3. Petitioners assert that our policy statement modified and amended 
the legal standards for the assignment of standard broadcast stations 
and that our action stating a new policy for suburban applications 
amounts to substantive rulemaking. Petitioners then argue that we 
must comply with the provisions of the Administrative Procedure Act 
before we can adopt fixed standards for the assignment of broadcast 
stations and that the policy statement violates section 4 of the Admin- 
istrative Procedure Act since we did not give notice or permit 2 
interested parties to comment upon the proposal. Petitioners request 
that we return to a case-by-case approach to 307(b) considerations for 
suburban applications, since the policy statement gives no weight to 
factors, such 2s directional operation and high conductivity, whic 


rebut the presumption that an applicant realistically proposes to servé 
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2 community other than his specified station location. Finally, peti- 
tioners urge that, even if it is valid, the policy statement should not be 
applied to pending applications. é 
4. In the policy statement we stated that where an applicant’s pro- 
posed 5-mv/m daytime contour would penetrate the geographic bound- 
aries of any community with a population over 50,000 and twice the 
_ population of the applicant's specified community, a presumption will 
| grise that the applicant proposes te serve the larger community rather 
than his are community. We then asserted that if the presump- 
tion could not be rebutted by material in the application, an evidentiary 
hearing would be held to determine whether the application should be 
treated as a proposal for the specified community or for some other 
larger community. We also stated that an applicant will be permitted 
during the course of such a hearing to rebut the presumption on the 
basis of evidence of his projected programing and revenues. 

5. Thus, the policy statement does not make a. conclusive determina- 
tion asto which community a suburban applicant realistically Broo 
to serve, but merely raises 2 presumption which may be rebutte during 
the course of an evidentiary hearing. For this reason, the policy 
statement simply announced new guidelines to govern future hearings 
involving suburban applications without establishing any substantive 
provisions for the grant or denial of any of the applications. Since 

- general statements of policy, such as this, are specifically excluded 
from the notice and effective date requirements of section 4 of the 
‘Administrative Procedure Act, we are convinced that there is no im- 
propriety or infirmity in our adoption of this new approach for subur- 
ban applications and that there is no necessity to institute rulemaking 
proceedi ge 

6. By the same token, we are also persuaded that there is no reason 
to return to an earlier approach in our 307(b) evaluation of suburban 
applications or to limit the policy statement’s effect to new applica- 
tions. The approach outlined in the policy statement will material 
assist us in making fair, efficient, and equitable allocations of standar 
broadcast facilities in metropolitan areas by providing concrete evi- 
dence as to which communities the applicants realistically propose to 
serve end by permitting a more realistic evaluation of the comparative 
need which each of the applicants proposes to serve. 

7. At this time we also wish to make clear that evidence with respect 
to directional operation, ground conductivity, and other similar factors 
will be given weight under the policy statement’s new ap roach. We 
explicitly noted, in paragraph 8 of the policy statement, that an appli- 
cant could rebut a presumption with respect to a larger community by 
the information submitted with his application. Since the purpose of 
our new approach is to determine whether an applicant will realisti- 
cally serve his specified community or another larger community, we 
are persuaded that. the type of evidence required to rebut. such a pre- 
sumption will necessarily differ, depending upon, among other variable 

factors, the applicant’s proposed power, antenna directionalization and 

coverage. Thus, if, prior to designation for hearing or during the 
course of a hearing. an applicant shows that his coverage is extended 
by factors beyond his control (e.g., soil conductivity, the need to pro- 
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tect existing stations, ctc.), such facts will be considered in determining 
whether the presumption has been rebutted. 

Accordingly, Zt 28 ordered, This 9th day of March 1966, that the 
above-descrivea motion for stay, filed by Boardman Broadcasting Co., 
Inc., Zs denied; and 
_ dt is further ordered, That the above-described petitions for recon- 
dderation, filed by Tinker Area Broadcasting Co., Southington Broad- 
casters, and Boardman Broadcasting Co., ‘Inc., Are dened. 

tt BGC. 24 . 


